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COMPLAINT 
(For Declaratory Relief and Damages) 

1. The claim for relief herein on behalf of the plaintiff, ISIDORE 
SHULMAN, against the defendants, WASHINGTON HOSPITALCENTER, 
THOMAS W. MATTINGLY, R. M. LOUGHERY, A. MURRAY PRESTON 
and THEO J. ABERNETHY, is for declaratory relief pursuant to Title 
28, U. S. Code, Section 2201, as amended, and for damages, the claim 
involves a sum in excess of $10,000 and is within the jurisdiction of 
this Court. 

2. The defendant hospital operates in the District of Columbia in 
the public interest, is maintained in part from public funds and is in 
existence as a result of a merger of the former Emergency and Gar- 
field Hospitals. Plaintiff herein for the past 22 years has been a 
member of the Courtesy Staff of the Emergency Hospital and a mem- 
ber of the Active Staff of Garfield Hospital and continued as a mem- 
per of the Courtesy Staff of defendant hospital since its inception. 
During the year 1960, he was the physician with the second highest 
number of admissions to defendant hospital as a member of the Cour- 
tesy Staff. 

3. On January 10, 1963, following usual practice, plaintiff tele- 
phoned defendant hospital to reserve a bed for a patient and then, for 
the first time, was informed that his membership on the Courtesy 
Staff of the hospital had been terminated. Plaintiff requested an ap- 
pointment with defendant Mattingly, the Chairman of the Department 
of Medicine; to ascertain the reason for this action and objected 
thereto and thereafter by letter dated January 24, 1963, from defend- 
ant Loughery the hospital Administrator, he received written notice 
that the Executive Committee of the Board of Trustees had directed 
he be informed that his membership on the Medical Staff had not been 
renewed for 1963 following action taken by the Department of Medicine 
approved by the Medical Board and final approval by the Executive 
Committee. 

4, Plaintiff says that the aforesaid action of defendant hospital 
and its various departments was all taken without first affording him 
an opportunity to appear and be faced with charges or an opportunity 
to defend against any such alleged charges. After prompt notice to 
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the hospital from his attorney protesting said procedure, several 
months later, on March 28, 1963, plaintiff was invited by a letter 
from defendant Mattingly as Chairman of the Department of Medicine 
to meet with the Medical Committee at its regular Board Meeting, to 
which invitation he replied: 'I am sure you will agree with me that 
it is fair and according to democratic principies that the Standing 
Committee before whom I am to appear will not be the same one that 
already has prejudged me on two previous occasions, and. on neither 
occasion invited me to attend”. In reply, under date of. May 3, 1963, 
defendant Mattingly renewed the written invitation to appear before 
the same Committee but ignored plaintiff's request that the Com- 
mittee be one other than the one that had ''prejudged me on two pre- 
vious occasions and on neither occasion invited me to attend”. 

5. Plaintiff says that he is a duly qualified and licensed physician 
in active practice in this community for more than 23 years and that 
his actions have never violatedthe high standards of professional 
competency and conduct, nor has he ever violated any of the By-Laws 
or rules and regulations of defendant hospital, and that he has never 


been guilty of any action that would justify termination of his long 
standing association with defendant hospital. 

6. Plaintiff further states that there is now in effect, under a re- 
cent amendment to the By-Laws of defendant hospital, a provision 
that before any disciplinary action may be taken against any staff 
member, a special committee must be presented in writing with all 


evidence and the physician in question be informed by registered 
mail of the allegations against him and be given an opportunity to 
appear before said committee in person to present such evidence as 
he deems proper to show that disciplinary action should not be taken; 
that neither this nor similar procedure was followed in the summary 
termination of plaintiff's staff membership. 

7%. Plaintiff is advised and alleges that the action taken by de- 
fendants as aforesaid constituted an unlawful and illegal deprivation 
of his Constitutional right to due process anda malicious abuse of 
discretion that is calculated to impair his professional standing and 
his relationship with other physicians and patients and to deprive him 
of substantial income in the practice of his profession. 
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WHEREFORE, the premises considered plaintiff prays: 

1. That the purported termination of plaintiff as a Courtesy 
Staff member of defendant hospital be declared null and void, and 
that plaintiff be reinstated thereto and defendant enjoined from re- 
moving him except by due process. 

2. That defendants be required to afford plaintiff an impartial 
hearing in conformity with due process. 

3. That plaintiff recover damages in the sum of $100,000.00 
from defendants and each of them for malicious defamation of his 
professional standing, together with costs and counsel fees herein. 

4. And for such other and further relief as the nature of the 
case may require. 

/s/ Isidore Shulman 
NEWMYER & NEWMYER 
By Alvin L. Newmyer 
Attorney for Plaintiff 
DISTRICT OF COLUMBI, ss: 

I, Isidore Shulman, being first duly sworn on oath according to 
law, depose and say that I have read the foregoing Complaint by me 
subscribed, and that the facts therein stated are true to the best of 
my knowledge and belief. 

/s/ Isidore Shulman 

Subscribed and sworn to before me this day of June, 1963. 

* OK OK 
Notary Public, D. C. 
DEMAND FOR JURY TRIAL 
Plaintiff demands a trial by jury on all issues herein. 
/s/ Alvin L. Newmyer 
Attorney for Plaintiff 


[Filed June 27, 1963] 


MOTION TO DISMISS 
Now comes the defendant, Theo J. Abernethy, by and through his 
attorneys, and moves that the Complaint filed herein against him be 
dismissed. 
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For reason therefor, defendant states that the complaint, except 
naming him in the caption, fails completely to identify him or make 
any allegations whatsoever against him and in fact does' not even name 
him. 
WHEREFORE, defendant moves that the complaint as to him be 
dismissed. 

WELCH, DAILY & WELCH 
BY: /s/ J. Joseph Barse 
Attorney for Defendant, 
Theo J. Abernethy 


[Certificate of Service ] 


[Filed, July 18, 1963] 
ANSWER OF DEFENDANTS WASHINGTON HOSPITAL 
CENTER, LOUGHERY, PRESTON 

Come now the defendants WASHINGTON HOSPITAL CENTER, 
R. M. LOUGHERY and A. MURRAY PRESTON, and for answer to the 
Complaint herein, say: 

First Defense 

The Complaint fails to state a claim against the defendants upon 

which relief can be granted. 
Second Defense 

1, The allegations of paragraph 1 are admitted. 

2. The allegations of paragraph 2 are admitted except insofar as 
it is alleged that defendant hospital is a “public” hospital, and that 
it is maintained in part from "public funds," which allegations are 
denied. Defendants are without knowledge or information sufficient to 
form a belief as to the allegations of plaintiff's associations with 
hospitals other than defendant WASHINGTON HOSPITAL CENTER. 

3-4, Defendants allege affirmatively that, as a result of the 
recommendations of the Medical Staff of the Washington Hospital Cen- 
ter with respect to appointments to Courtesy Staff privileges for 1963, 
plaintiff's privileges were not renewed for 1963. The action of the 
Medical Staff was in accordance with its established procedures, and, 
in accordance with procedures established for its own proceedings, 
the Executive Committee of the Board of Trustees did not appoint Dr. 
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Shulman to the Courtesy Staff for the year 1963. Defendants admit 
that plaintiff was informed of the failure to reappoint him to the Cour- 
tesy Staff and further allege affirmatively that plaintiff was twice in- 
vited to appear before the Medical Advisory Committee of the Medical 
Staff to discuss the action of the Medical Staff, which invitations were 
refused. Insofar as the allegations of paragraphs 3 and 4 of the Com- 
plaint are inconsistent with the foregoing, they are denied. 

5. Defendants admit that plaintiff is a duly qualified and licensed 
physician in active practice in the District of Columbia. Defendants 
are without knowledge or information sufficient to form a belief as to 
plaintiff's past observance of standards of professional competency or 
conduct, or obedience to defendant hospital's By-Laws, rules, and 
regulations. Insofar as the remaining allegations of paragraph 5 are 
material and relevant, they are denied. 

6-7. The allegations of paragraphs 6 and7 are denied. 

JACKSON, GRAY & LASKEY 

BY /s/ John L. Laskey 

Attorneys for Defendants 

Washington Hospital Center, 

Loughery and Preston 
[Certificate of Service] 


[Filed August 1, 1963] 


MOTION OF DEFENDANTS WASHINGTON HOSPITAL 
CENTER, R. M. LOUGHERY AND A. MURRAY 
PRESTON FOR SUMMARY JUDGMENT 

The defendants Washington Hospital Center, R. M. Loughery and 
A. Murray Preston move this Court for an Order granting summary 
judgment against the plaintiff and in favor of these defendants, and for 
grounds says that there is no genuine issue as to material fact and that 
said defendants are entitled to judgment as a matter of law. 


JACKSON, GRAY & LASKEY 


/s/ John L. Laskey 


[Certificate of Service] 


[Filed, September 26, 1963] 


AFFIDAVIT OF R. M. LOUGHERY 
DISTRICT OF COLUMBIA) ss: 

Richard M. Loughery, named herein as R. M. Loughery, being 
first duly sworn on oath, deposes and says: 

That Washington Hospital Center neither receives at present, nor 
has it received in the past, "public funds" of the United States under 
the Hill-Burton Act or otherwise. It presently receives payments 
under a contract with the District of Columbia by which the cost of 
providing medical treatment to indigent patients through its clinic-is 
partially reimbursed. The balance of its income is derived from 
voluntary private contributions and its receipts ent services ren- 
dered paying patients; 

That Washington Hospital Center subdivides its medical staff, in 
accordance with standard hospital practice, into the emeritus, con- 
sulting, active and courtesy staffs, of approximately 27, 73, 435 and 
665 members, respectively. Members of the "courtesy" staff are 
permitted to attend their private patients in the hospital although they 
may be ineligible for appointment to the "active" staff. The Center 
presently has approximately 698 beds available for private patients; 
members of the "active" staff who, without compensation undertake 
teaching and supervisory duties as well as medical service to indi- 
gent patients, are given certain priorities in obtaining beds for their 
patients, but frequently requests for patient admission exceed the 
number of available beds, and on these occasions "waiting lists" for 
beth active’ and-“eourtesy-' staff requests are common. There are 
presently pending 38 applications of bkeysicions ¢ fi§y- qualified candi- 
dates for admission to the "courtesy" medical staff; : 

That Dr. Shulman was appointed to the "courtesy" staff in Febru- 
ary, 1958. In January, 1963, the Medical Board considered the matter 
of staff appointments for 1963 and in so doing, weighed the compara- 
tive qualifications of applicants for both first and renewal appoint- 
ments to the "courtesy" staff from the standpoint of the personal re- 
lationships between the applicants and the many members of the 
hospital organization and professional ability. The Board recom- 


mended against renewal of five "courtesy" staff appointments, in- 
cluding Dr. Shulman's, on January 7. The Executive Committee of the 
Board of Trustees accepted the recommendation on January 22, 1963, 
and its action was approved by the Board of Trustees itself on May 
9, 1963. I informed Dr. Shulman by letter of January 24, 1963 of the 
action of the Executive Committee. Thereafter, Dr. Shulman de- 
clined invitations of March 28 and May 3, 1963 to meet with the mem- 
bers of the Department of Medicine to discuss their recommendation 
against his reappointment for 1963 because he said he believed that 
they had "'prejudged” him. 

/s/ Richard M. Loughery 

Administrator 

Washington Hospital Center 


[Jurat dated, July 31, 1963] 


[Filed August 1, 1963] 


REQUEST FOR ADMISSION OF GENUINENESS OF DOCUMENTS 
ATTACHED AS ENHIBITS NOS, 1, 2, 3, AND 5 TO MOTION 

OF DEFENDANTS WASHINGTON HOSPITAL CENTER, R. M. 
LOUGHERY AND A. MURRAY PRESTON, FOR SUMMARY 
JUDGMENT 


Defendants Washington Hospital Center, R. M. Loughery and 
A. Murray Preston, request plaintiff, within ten (10) days after service 
of this request, to make the following admissions for the purpose of 
this action only and subject to all relevant objections to admissibility 
which may be interposed at the trial. 

1. That the document attached to the subject Motion as 
Exhibit No. 1 is a true and correct copy of the Certificate of Incorpora- 
tion of Washington Hospital Center, the original of which may be in- 
spected in the Office of the Superintendent of Corporations of the Dist- 
rict of Columbia. 

2. That the documents attached thereto as Exhibits Nos. 2 
and 3 are true and correct copies of the Bylaws of the Washington 
Hospital Center and of relevant Articles of the Bylaws, Rules and Regu- 
lations of the Medical Staff, respectively, the full text of the originals 
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of which may be inspected in the Office of the ere Washing- 
ton Hospital Center. 

3. That the document attached thereto as Exhibit No. 5 isa 
true and correct copy of the contract between Washington Hospital 
Center and the United States, inter alia, the original of which may be 
inspected in the office of the Administrator, Washington Hospital Center. 

JACKSON, GRAY & LASKEY 
/s/ John L. Laskey 

Attorneys for Defendants 
Washington Hospital Center, 
R. M. Loughery and A. Murray 


Preston 
[Certificate of Service] 


[Filed, August 1, 1963] BY-LAWS 
of 
THE WASHINGTON HOSPITAL CENTER, 
110 Irving Street, N. W. | 
Washington 10, D. C. 
February 27, 1961 


MEMBERS OF THE CORPORATION 
Membership 
1. The members of the Corporation shall be all persons who are 
incorporators or officers of The Washington Hospital Center, mem- 
bers of the Boards of Trustees of the Central Dispensary and Emerg- 
ency Hospital, Episcopal Eye, Ear and Throat Hospital, and Garfield 
Memorial Hospital, and such other persons as the Members of the 


Corporation may from time to time elect in accordance with these 
Bylaws. 


Resignation 
2. A Member of the Corporation may resign by written notice 


delivered to the Secretary. Failure to attend two successive regular 
meetings of the Corporation may be deemed a resignation. 
Place of Meetings : 
3. Meetings of the Members of the Corporation shall be held in 
the District of Columbia at a place to be designated by the President. 
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Date of Annual Meetings 
4. The Members of the Corporation will meet annually in Febru- 
ary on a day and hour to be designated by the President, and at such 
meeting the Members of the Corporation shall elect Trustees and 
transact such other business as may properly come before the meet- 
ing. 
Special Meetings 
5. Special Meetings of the Members of the Corporation may be 
called at any time by the President and shall be called by him upon 
the written request of ten Members of the Corporation, provided such 
request shall specify the purpose of the proposed meeting. 
Notice of Meetings 
6. The Secretary shall mail to each Member of the Corporation, 
at his address as listed in the records of the Corporation, written 
notice of the annual meeting and of all special meetings, stating the 
time, place and purpose of such meeting, and such notice shall be 
mailed not less than ten nor more than thirty days before such meeting. 
Quorum 
7. At all meetings of the Members of the Corporation, twelve 
Members present in person or by written proxy shall constitute a 
quorum for the transaction of business, but a lesser number may ad- 
journ the meeting to a day certain. 
Proxies 
8. At allimeetings of the Members of the Corporation, each Mem- 
ber may vote in person or by written proxy to another Member who is . 
present in person. 
Supervision of Elections 
9. The President shall appoint such tellers and inspectors for 
elections as he may deem advisable for the orderly conduct of the 
election. 
BOARD OF TRUSTEES 
Powers of the Board 
10. The management of The Washington Hospital Center which is 
referred to elsewhere in these Bylaws as the "Corporation", shall be 
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vested in a board of directors, hereinafter referred to as the "Board 
of Trustees", which shall be the governing body of the Hospital. 
Membership on the Board 

11. The Board of Trustees shall consist of 32 members, Thirty 
of said members shall be elected by the Members of the Corporation 
from that body in accordance with these Bylaws. The President of the 
Medical Staff and the President of the Women's Division of The 
Washington Hospital Center shall be ex officio members of the Board 
of Trustees with voting power and they shall serve cahits their 
tenure of office. 

Trustee Emeritus 

lla. When a member of the Board of Trustees elected by the 
members of the Corporation from that body attains the age of seventy 
years, a vacancy shall occur and he shall by virtue of the Bylaws 
become a Trustee Emeritus with voting power to hold office at the 
pleasure of the Board of Trustees. 

Election of Trustees 

12. At the first annual meeting of the Members of the Corporation 

following the adoption of these Bylaws, the Trustees elected thereat 
shall be divided into three equal classes, said classes to serve for 
three, two and one year terms respectively. At each annual meeting 
of the Members of the Corporation thereafter, the Members of the 
Corporation shall elect ten persons to the Board of Trustees and the 
term of these Trustees shall be three years. In the event of the 
resignation or death of a trustee, or upon a trustee attaining the age 
of seventy years, the Board of Trustees shall appoint a successor to 
serve until the next annual meeting of the Members of the Corporation 
at which meeting the Members of the Corporation shall elect a trustee 
to serve for the remainder of the term of the resigning or deceased 
trustee, or Trustee Emeritus. : 
Resignation of Trustee 

13. A Trustee may resign at any time by written notice to the 

Secretary. 


Place of Board Meetings 
14, The Board of Trustees shall hold its SHECHAEE jat such place as 
the Board may from time to time determine. 
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Time of Meetings 
15. The Board of Trustees shall hold meetings not less than 


quarterly ona particular day and time to be designated by the Presi- 
dent, except that at the discretion of the Board, meetings during July 
and August may be dispensed with. Special meetings of the Board of 
Trustees may be called by the President, or in his absence or in- 
ability to act, by a Vice-President, and such meetings shall be called 
by such officer on the written request of five members of the Board 
of Trustees, provided such request shall specify the purpose of the 
proposed meeting. 
Meeting To Elect Officers 

16. A meeting of the Board of Trustees for the election of offi- 
cers and the transaction of such other business as may properly come 
before the meeting shall be held each year immediately following the 
adjournment of the annual meeting of the Members of the Corporation. 

Notice of Meetings 

17. The Secretary shall mail to each Trustee written notice of 
the time and place of meeting not less than three days before such 
meeting, and in the case of a special meeting, such notice shall state 
the purpose of the meeting. 


Quorum 
18, At all meetings of the Board of Trustees, one-third of its 
membership shall constitute a quorum for the transaction of business, 


except that a lesser number may adjourn the meeting to a day speci- 
fied. 
OFFICERS 
Named - Terms - Removal 

19. The officers of the Corporation shall consist of a President, 
an Executive Vice-President and one or more Vice-Presidents, a 
Secretary anda Treasurer, all of whom shall be elected annually by 
the Board of Trustees from their own members at the meeting held 
for that purpose. Officers shall hold office for one year and until 
their successors are elected; except that any officer may be removed 
from office by a vote of a two-third majority of all of the members of 
the Board of Trustees. 
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Non-Board Officers 
20. The Board of Trustees may appoint such additional officers, 
assistants and agents as it may deem necessary for the good manage- 
ment of the Corporation, and it may designate their duties and fix 
their terms of office and their compensation, but such additional offi- . 
cers need not be Members of the Board. | 
President 
21. The President shall be the chief executive officer of the 
Corporation and shall preside at all meetings of the Members of the 
Corporation, of the Board of Trustees and of the Executive Committee. 
He shall be, ex officio, a member of all committees provided for in 
these Bylaws. He may appoint persons to fill vacancies among the 
officers and to serve until the Board of Trustees acts to fill such 
vacancy. 
Vice-President 
22. In the event of a vacancy in the office of President, or during 
his absence or his inability to act, his duties and powers shall de- 
volve upon the Executive Vice-President, and in his absence or in- 
ability to act, upon a Vice-President to be designated by the Board. 
Secretary 
23. The Secretary shall keep a careful record of the proceedings 
of the meetings of the Members of the Corporation and of the Board 
of Trustees. He shall give notice of all meetings of the Members of 
the Corporation and of the Board of Trustees in accordance with these 
Bylaws. He shall also be, ex officio, a member of the Executive Com- 
mittee and shall keep minutes of its meetings. 
Treasurer 
24. The Treasurer shall be charged with the custody of all pap- 
ers and documents relating to the property of the Corporation, other 
than stocks, bonds, notes and other securities, the custody of which 
is determined under Bylaw No. 28. He shall receive all funds due the 
Corporation and shall deposit them in the corporate name in a District 
of Columbia bank to be designated by the Board of Trustees. He shall 
disburse the corporate funds in accordance with such resolutions as 
the Board of Trustees may from time to time adopt. He shall render 
to the Board of Trustees whenever requested, and at least once a year, 
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an accurate account of all his transactions as Treasurer and of the 
financial condition of the Corporation. 
COMMITTEES 
Executive Committee 

25. At the meeting of the Board of Trustees immediately follow- 
ing the annual meeting of the Members of the Corporation, the Board 
of Trustees shall elect from their own members an Executive Com- 
mittee of not less than five nor more than nine members, including 
the President of the Board. The Executive Committee may exercise 
all of the powers of the Board of Trustees during the intervals be- 
tween the meetings of the Board, and shall perform such duties as are 
assigned to it by the Board. It shall hold meetings at least once a 
month except for the months in which the Board meets. The Chair- 
man of the Executive Committee may call such other meetings of the 
Committee, in addition to the regular meetings, as he may deem ad- 
visable. 

Joint Conference Committee 

26. The Joint Conference Committee shall consist of the Admin- 
strator of The Washington Hospital Center, three members of the 
Board of Trustees appointed by the President and three representa- 
tives from the Medical Staff appointed in accordance with its Bylaws. 
The Chairman of this Committee shall be appointed by the President 
and approved by the Board of Trustees. This Committee shall be a 
liaison group and shall study and recommend on medical administra- 
tive matters from time to time as the circumstances may indicate. 
It shall be the official point of contact between the Board of Trustees, 
the Medical Staff and the Administrator of The Washington Hospital 
Center. 

School of Nursing Committee 

27. The School of Nursing Committee shall consist of the Direc- 
tor of Nursing, the Administrator, or his delegate, and nine members 
appointed by the Board of Trustees. The membership of the Com- 
mittee should consist of both men and women representative of the ed 
ucational, civic, social and health interests of the community. A 
chairman of the Committee shall be appointed by the President and 
approved by the Board of Trustees. Membership appointments to the 
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Committee shall originally be for a term of one year. At the be- 
ginning of the second year, three members shall be appointed for one 
year, three for two years, and three for three years. As these ap- 
pointments expire, new appointments shall be for terms of three 
years. Vacancies shall be filled by the Board of Trustees for the re- 
mainder of the term in which the vacancy occurs. 

The duty of this Committee shall be to advise regarding the 
organization, operation, and curriculum for the guidance and instruc- 
tion of student nurses. It will act for the Board of Trustees in the 
settlement of all problems which may develop or come about through 
the activities of the School of Nursing. It will act for the Board in the 
conducting of the School, with power to examine said nursing students 
and to issue suitable diplomas under the seal of the hospital and the 
badge of the School, as evidence of the completion of their nursing 
education. All rules and regulations for the guidance and operation 
of the School of Nursing are to be submitted for action of the Board 
of Trustees, 


Endowment and Investment Committee . 


28. The Endowment and Investment Committee shall consist of 
six members, two of whom need not be members of the Board of 
Trustees but must be Members of the Corporation. The members of 
the Endowment and Investment Committee shall be appointed by the 
President as promptly as possible following the annual election of 
officers, and shall hold office until their successors are duly ap- 
pointed. The Chairman of this Committee shall be appointed by the 
President and approved by the Board of Trustees. The Committee 
shall have full authority to take, hold, manage and to exchange, sell, 
invest and reinvest such stocks, bonds, notes, cash or other forms of 
property as shall be turned over to the Committee by the Board of 
Trustees or the Executive Committee from time to time. The Com- 
mittee shall pay over to the Treasurer of The Washington Hospital 
Center the principal or income therefrom in accordance with the 
terms of the applicable gift, bequest or devise. The Endowment and 
Investment Committee shall report its actions to the Executive Com- 
mittee at its ensuing meeting. The Endowment and Investment Com- 
mittee shall report its actions to the Executive Committee at its en- 
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suing meeting. The Endowment and Investment Committee shall have 
the authority to engage such bank or trust company located within the 
District of Columbia as it shall deem desirable, to take custody of, 
hold and service such parts or all of the property held by it as it 
shall deem for the best interests of The Washington Hospital Center 
from time to time. 
Buildings and Grounds Committee 

29. The Buildings and Grounds Committee shall consist of not 
less than five members at least one of whom shall be a member of 
the Board of Trustees. Meetings shall be held at least annually and 
other times as required and the committee shall report in writing to 
the Executive Committee of the Board of Trustees. 

The duties and responsibilities of this Committee shall be: 

To oversee generally the physical plant including all real and 

tangible personal property of the corporation exclusive of medi- 

cal equipment. 

To recommend policies concerning the maintenance of the physi- 

cal plant, 

To make periodic inspections of the hospital facilities and recom- 

mend corrective actions for fire hazards, building defects, unsafe 

working conditions and hazardous practices in the hospital. 

To appoint sub-committees to study specific projects. 

Personnel Committee 

30. The Personnel Committee shall consist of not less than five 
members at least one of whom shall be a member of the Board of 
Trustees. Meetings shall be held at least annually and other times 
as required; the committee shall report in writing to the Executive 
Committee of the Board of Trustees. 

The duties and responsibilities of this Committee shall include: 

The study of personnel policies for the hospital, i.e., level of 

salary and wage ranges, employment practices, fringe benefits, 

employee health and welfare services, personnel relations and 

policies relative to employees working in the hospital. 

The periodic evaluation of Personnel Policies and recommenda- 

tions for changes. 
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Public Relations Committee 

31. The Public Relations Committee shall consist of not less 
than five members at least one of whom shall be a member of the 
Board of Trustees. Meetings shall be held at least annually and 
other times as required; the committee shall report in writing to the 
Executive Committee of the Board of Trustees. 

The duties and responsibilities of this Committee shall be: 

To promote general understanding and awareness of the hospital's 

facilities and services in the community through a cpeanned pro- 

gram of public education and information. 

To conduct a continuing program through meetings, publications 

or newsletters to insure the effective interpretation of the 

hospital's policies, services and operations to the medical staff, 

nurses, patients, employees and volunteers. 

To establish policies and procedures for handling publicity, 

press, TV and radio releases and for the preparation of annual 

reports, brochures, pamphlets and other publications. 

To study hospital policies to determine their effect on community 

attitudes and opinions and to recommend such changes in those 

policies that will insure greater public acceptance. 

To develop and conduct programs to secure anes support 

from the community. 

To assist in the orientation and indoctrination of new employees 

and newly elected members of the Board of Trustees. 

To initiate and carry out such other public relations activities 

and programs as may be determined to be in the best interests 

of the hospital. 

The Public Relations Director shall serve as Secretary of this 
Committee. 

Insurance Committee 

32. The Insurance Committee shall consist of not less than five 
members at least one of whom shall be a member of the Board of 
Trustees. Meetings shall be held at least annually and other times as 
required and the committee shall report in writing to the Executive 
Committee of the Board of Trustees. 

The duties and responsibilities of this Committee shall be: 
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To consider and recommend the risks to be insured by the 

institution. 

To recommend renewal of, negotiation for, or purchase of, such 

coverage as is necessary to protect the insurable assets of the 

hospital. 

To review annually all insurance coverage. 

Long-Range Planning Committee 

33. The Long-Range Planning Committee shall consist of not 
less than five members at least one of whom shall be a member of 
the Board of Trustees. Meetings shall be held at least annually and 
other times as required; the committee shall report in writing to the 
Executive Committee of the Board of Trustees. 

The duties and responsibilities of this Committee shall be: 

To consider the hospital's objectives in terms of patient care, 

education and research and to recommend policies as to the 

degree or extent of services and facilities to be provided in 

these areas. 

To recommend long-range plans for the hospital and consider the 

influence of local, regional and national developments on this 

institution. 

Other Committees 

34. The Board of Trustees may from time to time appoint such 
other Committees as it may deem advisable and appropriate to assist 
the Board in the management, direction and supervision of the various 
activities of ‘the Corporation, and such other committees shall have 
such authority and perform such duties as the Board of Trustees may 
determine, and membership on such other committees shall not 
necessarily be confined to the Board of Trustees. 

Medical Staff 

35. The Board of Trustees shall appoint a medical and dental 
staff to be known as the Medical Staff composed of physicians and 
dentists who are graduates of recognized medical or dental schools, 
shall see that they are organized into a responsible administrative 
unit, and adopt such bylaws, rules and regulations for government of 
their practice in the hospital as the Board of Trustees deems to be 
the greatest benefit to the care of patients within the hospital. In the 
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case of the individual patient, the physician duly appointed to the 
Medical Staff shall have full authority and responsibility for the care 
of that patient subject only to such limitations as the Board of 
Trustees may formally impose and to the bylaws, rules and regula- 
tions for the medical and dental staff adopted by the Staff and the 
Board of Trustees. 

All applications for appointment to the Medical Staff shall be in 
writing and addressed to the administrator of the hospital. 

All appointments to the Medical Staff shall be for one year only, 
renewable by the Board of Trustees on the recommendation of the 
Staff. | 

It shall be the duty of the President of the Medical Staff at each 
regular meeting of the Board of Trustees to report on the activities 
of the Medical Staff. 


Bylaws, rules and regulations for the Medical Staff setting forth 
its organization and government shall be recommended by the Medi- 


cal Staff, and such bylaws as approved by the Board of Trustees, 
shall become part of the bylaws of The Washington Hospital Center. 
Administrator 

36. The Board of Trustees shall select and employ a competent 
experienced administrator who shall be its direct executive repre- 
sentative in the management of the hospital. This administrator 
shall be given the necessary authority and held responsible for the 
administration of the hospital in all its activities and departments 
subject only to such policies as may be adopted and such orders as 
may be issued by the Board of Trustees or by any of its Committees 
to which it has delegated power for such action. He shall act as the 
"duly authorized representative" of the Board of Trustees in all mat- 
ters in which the Board of Trustees has not formally Pigs some 
other person for that specific purpose. 

The authority and duties of the administrator shall include: 

To be responsible for carrying out all policies established by the 

Board of Trustees. 

To perfect and submit to the Board of Trustees for approval a 

plan of organization of the personnel and others concerned with 

the operation of the hospital. 
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To prepare an annual budget showing the expected receipts and 

expenditures as required by the Executive Committee. 

To select, employ, control, and discharge all employees. To de- 

velop and maintain personnel policies and practices for the hospi- 

tal. 

To see that all physical properties are kept in a good state of re- 

pair and operating condition. 

To supervise all business affairs and to ensure that all funds are 

collected and expended to the best possible advantage. 

To work with the Medical Staff and with all those concerned with 

the rendering of professional service to the end that the best 

possible care may be rendered to all the patients. 

To submit regularly to the Board of Trustees or its authorized 

Committees periodic reports showing the professional service 

and financial activities of the hospital and to prepare and submit 

such special reports as may be required by the Board of Trust- 

ees, 

To attend all meetings of the Board of Trustees and its Com- 

mittees. 

To perform any other duty that may be necessary in the best 

interest of the hospital. 

To serve as the liaison officer and channel of communications 

for all official communications between the Board of Trustees or 

any of its Committees, the Medical Staff and the Women's 

Division. 

Women's Division 

37. There shall be a Women's Division of The Washington Hos- 
pital Center. The purpose of the Women’s Division shall be to render 
service to The Washington Hospital Center and its patients through 
ways approved or proposed by the Board of Trustees of the Center. 
Bylaws, rules and regulations for the Women's Division setting forth 
its organization and government shall be recommended to the Board 
of Trustees by the Women's Division and such bylaws as approved by 
the Board of Trustees shall become part of the Bylaws of The Washing- 
ton Hospital Center. 
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Honorary Trustees 
38. The Board of Trustees may appoint any person: it deems 


qualified as an Honorary Trustee, provided that the number of such 
Honorary Trustees shall not exceed five at any time. Such Honorary 
Trustees as are so appointed shall serve The Washington Hospital 
Center in an advisory capacity and shall be entitled to receive notices 
of meetings of the Board of Trustees and may attend such meetings. 
They shall not, however, be considered as members of the Board of 
Trustees within the meaning of Bylaw No. 11, shall not be counted in 
determining whether a quorum is present at a meeting of the Board of 
Trustees, shall not have the right to vote at such meetings and shall 
not be charged with the responsibilities or subject to the liabilities of 
Trustees. 

Discretion of Trustees 

39. The Board of Trustees at all times shall have the right to 
refuse to admit and to expel any patient, or student, intern, resident, 
to refuse to admit any doctor of medicine or dentistry, nurse or other 
person to practice his or her profession in The Washington Hospital 
Center and to prohibit any such person who has at any time practiced 
his or her profession therein from practicing thereafter his or her 
profession in such hospital. 

Transfers and Conveyances 

40. All transfers, assignments and conveyances of personal 
property not under the control of the Endowment and Investment Com- 
mittee owned by the Corporation and of real property of the Corpora- 
tion shall be executed under its seal by the President or a Vice-Presi- 
dent, together with the Secretary or Treasurer. | 

Seal : 

41. The Board of Trustees shall adopt an appropriate corporate 

seal, and it shall be held in the custody of the Secretary. 
Amendments to the Bylaws : 

42. These Bylaws may be amended by an affirmative vote of a 
majority of the members present at a regular meeting of the Board of 
Trustees, provided that the amendment as proposed shall have first 
been mailed to each member of the Board of Trustees at least three 
days prior to the meeting at which it is proposed, and further pro- 
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vided that the amending vote shall not be taken until the meeting of 
the Board following the meeting at which the amendment was proposed 


Approved by the Board of Trustees of the 
Washington Hospital Center 


February 27, 1961 


a 


Date 


/s/ Murray Preston 
President 


/s/ Webb C. Hayes 
Secretary 


(Filed, August 1, 1963] 


THIS AGREEMENT, made this 3rd day of July, 1952, by and be- 
tween the United States of America, acting by and through the Ad- 
ministrator of General Services (hereinafter referred to as the 
"GOVERNMENT"), CENTRAL DISPENSARY AND EMERGENCY 
HOSPITAL, a nonprofit corporation organized and existing under the 
laws of the United States relating to the District of Columbia (herein- 
after referred to as "EMERGENCY"), GARFIELD MEMORIAL HOS- 
PITAL, a nonprofit corporation organized and existing under the laws 
of the United States relating to the District of Columbia (hereinafter 
referred to as "GARFIELD"), EPISCOPAL EYE, EAR AND THROAT 
HOSPITAL, a nonprofit corporation organized and existing under the 
laws of the United States relating to the District of Columbia (herein- 
after referred to as "EPISCOPAL"), and THE WASHINGTON HOS- 
PITAL CENTER, a nonprofit corporation organized and existing 
under the laws of the United States relating tothe District of Columbia 
(hereinafter referred to as "CENTER"): WITNESSETH THAT: 

WHEREAS, under Public Law 648, 79th Congress, approved Au- 
gust 7, 1946 (60 Stat. 846) as amended by Public Law 221,82ndCon- 
gress, approved October 25, 1951 (hereinafter collectively referred 
to as the "ACT"), the Federal Works Administrator, in order to as- 
sist in providing more adequate hospital facilities in the District of 
Columbia, was directed to provide a hospital center of such size and 
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design as he should deem feasible and economical of operation; and 
WHEREAS, the ACT authorized the Federal Works Administrator 
with respect to any hospital facilities (including the hospital center) 
acquired or constructed under the provisions of the ACT, to sell for 
cash or credit, or to convey in exchange for other properties any 


such hospital facilities or usable separable portions thereof to private 
agencies on such terms as may be deemed by the Administrator to be 
in the public interest, upon the condition, with respect to such hospital 
center, that all hospitals participating in such center shall be required 
either to convey to the GOVERNMENT, free and clear of all encum- 
brance the lands and buildings then held by them, or to sell the same 
at such prices as are agreed to and approved by the Administrator, 
and to pay the proceeds thereof to the GOVERNMENT. at the option of 
the Administrator, and 

WHEREAS, said ACT defines "private auencibes as meaning any 
nonprofit private agencies operating hospital facilities in the Distnict 
of Columbia; and 

WHEREAS, pursuant to Sec. 103 of the Federal Property and Ad- 
ministrative Services Act of 1949 (63 Stat. 377), as amended, all func- 
tions of the Federal Works Administrator were transferred to the Ad- 
ministrator of General Services; and 

WHEREAS, by Administrative Order No. 55, Suppl. No. 25, effec- 
tive February 1, 1952, the Administrator of General Services au- 
thorized the Commissioner of Public Buildings Service to exercise 
the authority contained in the Act, to acquire land, construct buildings, 
make grants to private agencies, and take any and all other and further 
action in exercise of the powers and in discharge of the duties as- 
signed to the Administrator of General Services pursuant to the ACT 
and as modified by said Federal Property and Administrative Serv- 
ices Act of 1949, as amended; and 

WHEREAS, EMERGENCY, GARFIELD and EPISCOPAL desire to 
participate in said hospital center and to that end caused to be created 
CENTER which will hold title to and actually operate and maintain the 
hospital center after its completion; and 

WHEREAS, EMERGENCY, GARFIELD and EPISCOPAL, pursuant 
to the requirements of the ACT, are prepared to convey to the GOV- 
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ERNMENT, free and clear of all encumbrance, the land and buildings 
hereinafter described, or to sell the same at such prices as are 
agreed to and approved by the Administrator, and to pay the proceeds 
thereof to the GOVERNMENT at the option of the Administrator; and 

WHEREAS, CENTER is prepared upon completion of the hospital 
center to accept title to the same and operate it as a unit. 

NOW THEREFORE, in consideration of the mutual covenants and 
agreements hereinafter set forth, the parties hereto agree as follows: 
(A) The GOVERNMENT will, under the authority of the ACT and 
subject to the limitations and restrictions imposed thereby: 

1. Acquire jurisdiction over a tract of land situate in the District 
of Columbia and being a portion of that property popularly known as 
the Soldiers Home, and to construct and equip thereon a standard, 
voluntary, acute, general hospital complete with furniture and fixed 
equipment; an appurtenant and adjunctive out-patient department de- 
signed for scheduled duplicate use of children and adults; domiciliary 
and training facilities for nurses with furniture and equipment; and 
approaches, parking areas,and miscellaneous utilities necessary and 
incidental to the accommodation of patients and patrons of the hospital 
center. Subject to such adjustments as may derive from adequacy or 
inadequacy of available funds the basis of design for the hospital shall 
approximate one thousand beds for in-patients; for the out-patient de- 
partment shall approximate 400 patient calls per day; and for the 
nurses’ domiciliary facilities, capacity consistent with the sizes of the 
hospital and the out-patient department. 

2. Upon a date mutually agreed upon by the parties hereto, 
following completion of the hospital center, if EMERGENCY, GAR- 
FIELD, EPISCOPAL and CENTER shall have fully complied with all 
the terms and conditions of this agreement, convey title to the hos- 
pital center by Quitclaim Deed, to CENTER in exchange for the 
properties of EMERGENCY, GARFIELD and EPISCOPAL hereinafter 
described, to be conveyed to the GOVERNMENT in the manner set 
forth below, or at the option of the Administrator the proceeds of 
sale of such properties sold in the manner provided for in the ACT. 
(B) EMERGENCY, GARFIELD and EPISCOPAL will, (1) upon a date 


1S SS SS EE 


mutually agreed upon by the parties hereto, following the completion 
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of the hospital center, convey to the GOVERNMENT, in fee simple by 
good and sufficient Warranty Deeds, free and clear of all encum- 
brance, the land and buildings hereinafter in this section described 
in exchange for the conveyance by the GOVERNMENT of the hospital 
center, to CENTER, or, at the option of the GOVERNMENT, will sell 
such land and buildings at such prices as are agreed to and approved 
by the Administrator, and pay the proceeds thereof to the GOVERN- 
MENT as the purchase price for said hospital center. | 
a. Land and buildings to be conveyed or sold by EMERGEN- 

CY: 

The Main Hospital Building and East Wing Annex Lot 

829, Square 170 

Land and buildings to be conveyed or sold by GAR- 

FIELD: 

That part of the grounds lying to the north of a line 

of division drawn across the hospital grounds’ 150 

feet south of and parallel to the south faces of the 

Main Hospital Buildings (not of the porches) contain- 

ing all of the buildings of the hospital group. ) 

Land and buidings to be conveyed or sold by EPISCO- 

PAL: : 

The Main Hospital Building 

Lots 93, 842 andCl Square 314 
(2) Prior to the award of a construction contract by the GOVERN- 
MENT, deliver into escrow with the Secretary of the Treasury or 
such other escrow agent as may be mutually agreed upon, Warranty 
Deeds to the land and buildings above described, to be conveyed to 
the GOVERNMENT or sold at the option of the Administrator. 
(C) CENTER will: 

1. Accept the conveyance of title to the hospital center des- 
cribed in Paragraph (A) of this agreement and use, operate and main- 
tain such center for general hospital purposes as intended and stated 
in the ACT: Provided, that in the event the hospital center ceases to 
be used for the purposes for which it was conveyed by the GOVERN- .. 
MENT within a period of twenty years from the date of conveyance, 
then and in such event the hospital center, in its then existing condi- 
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tion, shall, at the option of the GOVERNMENT, revert to the GOV- 
ERNMENT. 

2. Save the GOVERNMENT harmless from and against any and 
all liability, responsibility or accountability arising out of the CEN- 
TER'S use, possession and maintenance of said hospital center. 

3. Not assign or transfer possession or otherwise dispose of 
or encumber said hospital center or any part thereof for a period of 
twenty years from the date of conveyance of title to CENTER except 
upon the written consent of the GOVERNMENT: Provided, that for 
the sole purpose of providing necessary funds for operation and 
maintenance expenses, CENTER may from time to time encumber 
the hospital center by mortgage or deed of trust to secure loans not 
exceeding at any one time One Million dollars ($1,000,000,00) without 
the consent of the GOVERNMENT. 

(D) General Provisions: 

1. Title to the land and buildings to be conveyed to the GOVERN- 
MENT pursuant to this agreement shall be satisfactory to the At- 
torney-General of the United States. 

2. No member of, or delegate to Congress shall be admitted to 
any share or part of this agreement or to any benefit arising there- 
from. 

3. EMERGENCY, GARFIELD, EPISCOPAL and CENTER warrant 
that no person or selling agency has been employed or retained to 
solicit or secure this agreement upon an agreement or understanding 
for a commission, percentage, brokerage, or contingent fee, excepting 
bona-fide employees or bona-fide established commercial or selling 
agencies maintained by them for the purpose of securing business. 
For breach or violation of this warranty, the GOVERNMENT shall 
have the right to annul this agreement without liability or in its dis- 
cretion to deduct from the consideration the full amount of such com- 
mission, percentage, brokerage or contingent fee. 

4. (a) EMERGENCY, GARFIELD, EPISCOPAL and CENTER 
agree that the Comptroller General of the United States or any of 
his duly authorized representatives shall, until the expiration of 
three years after final payment under this contract, have access to 
and the right to examine any directly pertinent books, documents, 
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papers, and records of the parties hereto involving merecers re- 
lated to this contract. 

(b) EMERGENCY, GARFIELD, EPISCOPAL and CENTER 
further agree to include the following provision, with appropriate 
insertions, in all their subcontracts hereunder: 

"(name of Subcontractor) agrees that the Comptroller 
General of the United States or any of his duly authorized 
representatives shall, until the expiration of three years 
after final payment under prime contract (contract sym- 
bol and number) between the United States of America 
and (name of Contractor), have access to and the right to 
examine any directly pertinent books, documents, ‘papers, 
and records of (name of Subcontractor) ian pase: 
tions related to this contract. 

5. EMERGENCY, GARFIELD, EPISCOPAL and CENTER shall 


not discriminate against any employee or applicant for employment 
because of race, creed, color, national origin, or political affilia- 
tion in the employment of persons, qualified by training and experi- 


ence in carrying out the terms and provisions of this agreement and 
shall include a similar requirement in all subcontracts. 

6. This agreement shall be binding upon and inure to the benefit 
of the successors and assigns of EMERGENCY, GARFIELD, EPISCO- 
PAL and CENTER. 

IN WITNESS WHEREOF, the parties hereto have caused this 
agreement to be executed and have affixed their epee ve seals all 
as of the day and year first above written. 

WITNESSES: UNITED STATES OF AMERICA 
(Signatures) ADMINISTRATOR OF GENERAL 
SERVICES 
By: (Signature) 
Commissioner of Public Building 
Service | 
CENTRAL DISPENSARY AND 
EMERGENCY HOSPITAL 
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By: (Signature) (SEAL 
President 
GARFIELD MEMORIAL HOSPITAL 
By: (Signature) (SEAL) 
President 
EPISCOPAL EYE, EAR AND 
THROAT HOSPITAL 
(SEAL) 
President 
THE WASHINGTON HOSPITAL 
CENTER 
By: (SEAL) 
President 
AMENDMENT TO THE AGREEMENT DATED JULY 3, 1952, BY AND 
BETWEEN THE UNITED STATES OF AMERICA, ACTING BY AND 
THROUGH THE ADMINISTRATOR OF GENERAL SERVICES, AND, 
THE CENTRAL DISPENSARY AND EMERGENCY HOSPITAL, THE 
GARFIELD MEMORIAL HOSPITAL, THE EPISCOPAL EYE, EAR 
AND THROAT HOSPITAL, AND THE WASHINGTON HOSPITAL CEN- 
TER PURSUANT TO THE PROVISIONS OF THE ACT OF AUGUST 7, 
1946 (60 STAT. 896), AS AMENDED, AND, AS FURTHER AMENDED 
BY THE ACT OF SEPTEMBER 4, 1957 (71 STAT. 610), FOR THE 
CONSTRUCTION AND EQUIPMENT OF A MODERN HOSPITAL CEN- 
TER ON LANDS OF THE UNITED STATES TO BE CONVEYED UPON 
COMPLETION TO THE WASHINGTON HOSPITAL CENTER IN EX- 
CHANGE FOR CERTAIN HOSPITAL PROPERTIES OF THE CEN- 
TRAL DISPENSARY AND EMERGENCY HOSPITAL, THE GARFIELD 
MEMORIAL HOSPITAL, AND THE EPISCOPAL EYE, EAR AND 
THROAT HOSPITAL: AND FOR THE TRANSFER OF LIENS OF THE 
UNITED STATES CREATED PRIOR TO JUNE 23, 1941, UNDER AU- 
THORITY OF THE ACT OF MARCH 3, 1893 (27 STAT. 552; TITLE 
32, D. C. CODE, 1950 EDITION, SEC, 1003) OR SIMILAR STATU- 
TORY PROVISIONS AGAINST SUCH HOSPITAL PROPERTIES TO 
THE PROPERTY TO BE CONVEYED TO THE WASHINGTON HOSPI- 
TAL CENTER AND CONSOLIDATED WITH THE LIEN CREATED BY 
THE EXPENDITURE OF FEDERAL FUNDS FOR THE CONSTRUC- 
TION AND EQUIPMENT OF THE WASHINGTON HOSPITAL CENTER: 
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THIS AGREEMENT, made this 27th day of July 1959, by and be- 
tween the UNITED STATES OF AMERICA, acting by and through the 
Administrator of General Services (hereinafter referred to as the 
"GOVERNMENT"), CENTRAL DISPENSARY AND EMERGENCY 
HOSPITAL, a nonprofit corporation organized and existing under the 
laws of the United States relating to the District of Columbia (herein- 
after referred to as "EMERGENCY"), GARFIELD MEMORIAL HOS- 
PITAL, a nonprofit corporation organized and existing under the laws 
of the United States relating to the District of Columbia (hereinafter 
referred to as "GARFIELD"), EPISCOPAL EYE, EAR AND THROAT 
HOSPITAL, a nonprofit corporation organized and existing under the 
laws of the United States relating to the District of Columbia (here- 
inafter referred to as "EPISCOPAL"), and THE WASHINGTON HOS- 
PITAL CENTER, a nonprofit corporation organized and existing 
under the laws of the United States relating to the District of Colum- 
bia (hereinafter referred to as "CENTER"), amending an agreement 
made the 3rd day of July, 1952, by and between the parties hereto; 
WITNESSETH THAT: 

WHEREAS, under authority of the Act of sepa 1, 1946 (60 
Stat. 896), as amended, the parties hereto entered into an agreement 
for the construction of a modern hospital center on grounds of the 
Government at the United States Soldiers' Home; and further agreed 
that upon com zletion the hospital center so constructed would be con- 
veyed by the Government to Center in exchange for the conveyance 
by Emergency, Garfield and Episcopal of certain specified properties 
to the Government; and 

WHEREAS, the Act of September 4, 1957 (71 Stat. 610) provides 
for the transfer of liens of the United States created prior to June 
23, 1941, against certain hospital properties held by Emergency and 
Garfield upon application therefor in an amount to be determined by 
the Administrator of General Services to Center; and 

WHEREAS, the parties hereto are desirous of effectuating the 
Act of August 7, 1946 (60 Stat. 896), as amended by the Act of 
October 25, 1951 (65 Stat. 657), as further amended by the Act of 
September 4, 1957(71 Stat. 610), aforesaid, and the agreement of July 
3, 1952. 
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NOW THEREFORE, in consideration of the premises and of the 
mutual covenants and agreements hereinafter set forth the parties 
hereto agree that the agreement of July 3, 1952, is hereby amended 
as follows: 

I 

Delete the phrase in paragraph 2, Part A, "by quitclaim deed" 
and substitute the phrase "by executing the draft of deed hereunto 
annexed”, 

Delete the period at the end of Paragraph 1, Part A, substitute a 
colon and add the following: 

"Provided, That upon application of the Administrator 
of the Center to the Administrator of General Services, 
in writing, the Government will undertake, within the 
limit of cost of the Center of $23,410,000 (including 
administrative expenses), in the order of priority de- 
termined by the Administrator of General Services 
to be in the public interest the following items of 
work, and, to the extent funds are available reimburse 
the Center for supplies and services provided by the 
Center to the Government during the interim period 
of construction by the Government and temporary 
occupancy by the Center under a revocable license 
granted by the Commissioner of Public Buildings 
Service dated September 5, 1957, as amended and 
supplemented, a copy of which is hereunto annexed as 
Exhibit 'A'; Provided further, That the Administrator 
of General Services may increase or decrease the 
estimates of cost resulting from an increase or de- 
crease in the scope of the work of such items of 
work as he may determine to be in the public inter- 
est: 


I. Work now under contract 
a. Landscaping, $ 61,446 
b. Tennis courts, etc. 14,756 
c. Clean-up contract No. 
GS-00-B-1037 with 
Miller Construction Company 100,000 
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II Equipment to be purchased 
a. Equipment as listed on the annexed 


schedule not to exceed the — 
sum of - $ 58,000 
tT Supplies or services furnished by Center to Gov- 

ernment 
a. Reimburse hospital for its cost in 

providing heat and electricity 

for building No. 1 during the 

period between the end of the 

contractor's responsibility | 

(September 5, 1957) and the 

beginning of the Hospital's | 

responsibility (March 10, 1958); 

such sum to be in final settle- 

ment for all such services and 

supplies : one 000" 

Insert the phrase "'and Lot 826" after the cara ot 829" i 
subparagraph a. of Paragraph (B). 

Insert in subparagraph b. of Paragraph (B) after the phrase "That 
part of the grounds" the language "of the Hospital (which are identi- 
fied as Lots 824, 826, 813, and part of Lot 814, Square 2864, District 
of Columbia)". 

Delete subparagraph 2 of Paragraph B and wibetitite in lieu 
thereof new subparagraphs 2 and 3 reading as follows: 

"2. In further consideration of the assumption by the 
Center pursuant to the provisions of the Act of 
August 7, 1946 (60 Stat. 896), as amended by the 
Act of September 4, 1957 (71 Stat. 610), of liens 
of the Government against hospital properties 
held by Emergency and Garfield, Emergency 


and Garfield have applied, and by the execution 
of this instrument do hereby confirm such ap- 


plications, pursuant to the provisions of the Act 
of September 4, 1957, amending the Act of 
August 7, 1946, for the transfer of liens from 
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such properties to the new hospital to be con- 
veyed to Center. 
Garfield, Emergency and Episcopal separately 
agree with the Government to be bound by the 
following special terms and conditions govern- 
ing the conveyance of hospital properties here- 
inbefore set forth to be conveyed to the Govern- 
ment, it being understood that the term 'Hos- 
pital’ herein shall refer to each and all of 
them. 

"SPECIAL TERMS AND CONDITIONS APPLICABLE TO 

GARFIELD, EMERGENCY AND EPISCOPAL 


aes ee ee ee EE ee 


"1, TITLE: Within ninety (90) days from the date of this con- 


tract the Hospital shall, without expense to the United States, cause 
to be executed and delivered all abstracts or certificates of title, 
plats, maps, official certifications, affidavits, evidence of title, deeds 
of conveyance, etc., necessary in the opinion of the Attorney General, 
to convey to the United States of America a valid and satisfactory 


title to the land and improvements to be conveyed to the United 
States clear of all mineral rights, easements, restrictions, leases, 
judgments, taxes, and assessments, existing or inchoate, liens, or 
encumbrances of any sort, at the date of the transfer of the title to 
the United States. The Hospital shall so furnish said title papers, 
etc., as to make the same in every respect satisfactory to the At- 
torney General of the United States; it being understood by all parties 
that it is not necessary to discharge liens and mortgages until the 
transfer of title to the Government is about to be made. 

"2. SURVEY: Within ninety (90) days from the date of this con- 
tract and without expense to the United States, the Hospital shall 
furnish a careful survey of the land to be conveyed to the United 
States, based on the local land records as required by ‘Specification 
for Vendor's Survey' (Form No. 8835-A); have the surveyor set perma- 
nent stone or concrete markers where not already monumented and 
recorded with the Surveyor of the District of Columbia at each cor- 
ner, or bound of the land; have the description in the deed to the Uni- 
ted States conform to the actual measurements and refer to the monu- 
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ments utilized by the surveyor. Such surveys, etc., shall be first 


submitted to the General Services Admiinistration at the earliest 
practicable date, and all required corrections therein, including the 
setting of said monuments, shall be promptly made to the satisfaction 
of the Administrator of General Services or his duly authorized rep- 
resentative. 

"8, CONTINUATION OF ABSTRACTS, ETC.: Inimediately pre- 
ceding the exchange of deeds, the Hospital shall have the aforesaid 
abstracts or certificates of title continued down to, and including the 
date of the recording of the deeds, etc., to the United States and show 
such recordation, and also have appended to said abstracts or certifi- 
cates of title the proper official certification showing that all taxes, 
special assessments, existing or inchoate, charges, liens, judgments, 
conveyances, mortgages or encumbrances of any character whatso- 
ever, standing as a charge against any part of the land to be conveyed 
to the United States at, or before, the date of recordation of said deeds 
to the United States, etc., have been duly paid, discharged, and re- 
leased of record, so that an absolutely clear title to the whole of the 
land to be conveyed to the United States without restriction or reser= 
vation of any nature, shall then be vested in the United States; all 
without expense to the United States. 

"4, CONDEMNATION: That in case, in the opinion of the Admini- 
strator of General Services, it becomes desirable to condemn the .- -- 
lands described in this contract, the terms of this contract may be 
entered in the condemnation proceedings as a stipulation for the pur- 
pose of fixing the exchange of lands as fair, just and reasonable com- 
pensation for the lands described, and providing that any and all 
awards of just compensation that may be established by judgment in 
the Court in behalf of any and all persons, corporations 2nd associa- 
tions other than the Hospital, shall be paid by the Hospital, and the 
Hospital consents to such judgments, if any, and agrees to accept the 
exchange of lands as full and just compensation for the taking of the 
described lands. 

"5. DEDICATIONS AND VACATIONS: The Hospital shall furnish 
promptly upon the request of the United States Attorney, such duly 
authenticated evidence as may be required by the Attorney General 
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satisfactorily to establish that the public alleys and roadways abutting 
the site have been duly dedicated to the public and legally accepted 
by the proper authorities of the District of Columbia, and that the 
same have been actually opened and will be kept open and improved 
as are other public streets and alleys in said District of Columbia. 
In the event thatiany such alleys or roadways have not been duly dedi- 
cated to the public and legally accepted as aforesaid, the Hospital 
agrees that it will cause the same to be duly dedicated and legally ac- 
cepted. Also, should the vacation of any alley, passageway, or street, 
or portion of such alley, passageway, or street, now lying within the 
area comprising the entiresite, be required to vest in the United 
States a valid unencumbered title to the entire site, the Hospital must 
procure such vacation and furnish similar evidence of the accomplish- 
ment thereof, without expense to the United States. 
"6. POSSESSION BY GOVERNMENT: The United States shall be 
entitled to possession of any existing building on the land proposed 
to be conveyed to the United States as of the date of the exchange of 
deeds or of occupancy permit whichever is sooner and the Hospital 
shall bear any expense incurred in connection with the termination of 
existing leases and tenants' rights under use and occupancy agree- 
ments: PROVIDED, That if for any reason the Hospitals are unable 
- to deliver possession of the properties the exchange of which is here- 
in contemplated, the Hospitals agree that the Government shall not be 
liable for any claims of any kind or nature whatsoever by reason of 
this agreement and by reason of the Government's use and occupancy 
of the premises of the Hospitals, including any act of negligence of 
the Governmentior any of its agents, contractors or employees arising 
from any accident, injury, or damage whatsoever, however caused, 
to the premises.” 
af 
In lieu of subparagraph 1 of Paragraph (C) insert the following 
Paragraphs numbered 1 and 1a; 
1. Accept the conveyance of title to the Hospital 

Center property (without any covenant or warranty 

whatsoever, express or implied), subject to a lien in 

favor of the United States in the amount of Twenty- 
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one Million Five Hundred Four Thousand and Thirty- 
nine Dollars ($21,504,039), as provided by section 7 
of the Act of Congress approved August 7, 1946 (60 
Stat. 896), as amended by the Act of Congress, ap- 
proved October 25, 1951 (65 Stat. 657), as further 
amended by the Act of September 4, 1957 (71 Stat. 
610), including all liens in favor of the United States 
created prior to June 28, 1961, under authority of the 
Act of March 3, 1893 (27 Stat. 552; Title 32, D. C. 
Code, 1950 Edition, Section 1003), or similar statu- 
tory provisions against the Garfield Memorial Hos- 
pital, a nonprofit corporation organized and exist- 
ing under the laws of the United States relating to the 
District of Columbia, and the Central Dispensary and 
Emergency Hospital, a nonprofit corporation organ- 
ized and existing under the laws of the United States 
relating to the District of Columbia: Provided, That 
all such liens shall be subordinate to any deed of 
trust, mortgage, or other security or encumbrance on 
such property now existing, or hereafter created for 
the purpose of providing new or additional hospital 
facilities; and further agrees to use, operate and 
maintain such Hospital Center for general hospital 
purposes as intended and stated in the ACT: Pro- 
vided further, That in the event the Hospital Center 
ceases to be used for the purposes for which it was 
conveyed by the Government within a period of twenty 
(20) years from the data of conveyance, then and in 
such event the Center, in its then existing condition, 
shall, at the option of the Government revert to the 
Government: Provided still further, That Center 
agrees upon acceptance of the conveyance of title 
to the Hospital Center property to release the Uni- 
ted States of America from all claims, demands and 
actions whatsoever arising out of this agreement. 
"la, POSSESSION BY CENTER: The Hospital 
shall be entitled to possession of the Hospital Cen- 
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ter site at Soldiers' Home grounds as of the date of 
occupancy permit, or as of the data of exchange of 
deeds, whichever is sooner, (including the delivery 
of any deed in escrow), and shall bear the risk of 
any loss or damage to the property from any cause 
whatsoever fromand after the date of exchange of 
deeds, or of occupancy permit, whichever is soon- 
er," 

All other terms and conditions of the agreement of July 3, 1952, 
except as herein amended, shall remain in full force and effect. 

IN WITNESS WHEREOF, the parties hereto have caused this 
amendment to the agreement of July 3, 1952, to be executed and have 
affixed their respective seals, all as of the day and year first above 
written. 

WITNESSES: UNITED STATES OF AMERICA 
(Signatures) By: Signature 
Commissioner 
Public Building Service 
CENTRAL DISPENSARY AND 
EMERGENCY HOSPITAL 
By:_Signature 
President 
GARFIELD MEMORIAL HOSPITAL 
By: 
President 
EPISCOPAL EYE, EAR AND 
THROAT HOSPITAL 


President 
THE WASHINGTON HOSPITAL 
CENTER, INC. 


President 
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[Filed August 15, 1963] 
MOTION TO DISMISS 
Comes now the defendant Thomas W. Mattingly M.D. and moves 

the Court to dismiss this action as to him and for reason therefor 
refers the Court to the Memorandum of Points and Authorities attached 
hereto and prayed to be read as a part hereof. 

HOGAN & HARTSON 

/s/ David N. Webster 


Attorney for Defendant, 
Thomas W. Mattingly M. D. 


[Certificate of Service] 


[Filed, September 24, 1963] 


PLAINTIFF'S ANSWER TO REQUEST FOR 
ADMISSIONS BY DEFENDANT HOSPITAL | 

Plaintiff admits the genuineness of the documents attached as 
Exhibits Nos. 1, 2 and 5. 

Plaintiff does not admit that Exhibit 3, which purports to be a 
copy "of relevant Articles, Rules and Regulations of the Medical Staff", 
is, in fact, a true and correct copy of all relevant By-Laws, Rules and 
Regulations of the Medical Staff; since Exhibit 3 omits printed Pages 4 
through 7 thereof and omits practically all of Article VII (Pages 11, 12 
and 13 thereof). Said Article VIII P specifically provides a Committee 
on Medical Ethics and Deportment to make recommendations for dis- 
ciplinary action, after the physician in question has been informed of 
the charges and afforded an opportunity to appear and present evidence, 
and further provides that "an accurate written record of the findings 
and recommendations of this Committee shall be forwarded to the 
Medical Board for its consideration and action". This amendment was 
approved by the Medical Staff June 11, 1963, and by the Executive 
Committee of the Board of Trustees June 18, 1963. 

For the foregoing reasons, plaintiff cannot admit the authenticity 
of proposed Exhibit 3. 


/s/ Isidore Shulman 
Subscribed and sworn to before me this 23 day of September, 1963. 
/s/ Mary B. Chaney 
Notary Public, D. C. 


{Filed September 24, 1963] 


| AFFIDAVIT OF ISIDORE SHULMAN 
DISTRICT OF COLUMBIA, ss: 

Isidore Shulman being first duly sworn on oath deposes and says: 

That he is and has been a duly licensed and qualified physician in 
active practice in the District of Columbia for 22 years; that defendant 
hospital is a combination of preceding hospitals, namely, Garfield, 
Emergency and Episcopal. Affiant was a member of the Medical Staffs 
of Garfield and Emergency hospitals having hospital privileges therein 
since 1941 and when they were succeeded by the Washington Hospital 
Center in February, 1958, affiant became a member of the Courtesy 
Staff of Washington Hospital Center and continued as such until his 
membership was summarily terminated by defendant hospital as set 
forth in the Complaint herein. 

While on defendant hospital's Medical Staff, he never failed to ob- 
serve all proper standards of professional competency and conduct and 
never failed to comply with the By-Laws, Rules and Regulations of the 
hospital and its Medical Staff, nor is any claim made in the Answer filed 
herein by defendant hospital that he ever was guilty of any such conduct. 

His first knowledge that his staff membership privileges had been 
terminated was on January 10, 1963, when he had telephoned to reserve 
a bed to admit a patient and was verbally informed that he was no longer 
a staff member. He thereupon made an appointment with Dr. Mattingly, 
Chairman of the Department of Medicine, for an explanation, meeting 
with him on January 16. Dr. Mattingly did not offer a meeting with the 
Medical Advisory Committee. It was only when I insisted to know to 
whom I had recourse that he suggested that I see Dr. Abernathy, Chief 
of Medical Staff. I saw Dr. Abernathy January 29 and again telephoned 
him the following day, January 30, and he told me that after talking that 
same morning with Dr. Mattingly that the subject of my privileges would 
be brought up for review at the next meeting of the Advisory Committee 
on February 11, but I was not invited to attend or offered a hearing. I 
called Dr. Abernathy February 15 and he told me that the Advisory 
Committee decided to let the matter rest as is. It was only after I had 
sought legal counsel, who on February 28, 1963, conferred with the 
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President of the Hospital, that I received a letter from Dr. Mattingly 
dated March 28, 1963, inviting me to appear before “the Medical Ad- 
visory Committee", which was the same committee that had previously 
terminated my staff privileges without notice. Despite; my requests, I 
have never been offered a hearing before the Department of Medicine 
or the Medical Board or any other committee so empowered by the By- 
Laws and Rules of defendant hospital and its Medical Staff, nor have I 
ever declined to meget with such committee. 

/s/ Isidore Shulman 

Subscribed and sworn to before me this 23 day of September, 1963. 
/s/ Mary B. Chaney 
Notary Public, D. Cc. 


[Filed, October 10, 1963] 


OPINION 
John L. Laskey, of Washington, D. C., for defendants Washington 
Hospital Center et al., for the motion. 
Alvin L. Newmyer, of Washington, D. C., for the paint, op- 
posed. 


The question presented in this case is whether the failure of a 
private hospital to renew the membership of a physician on its 
"Courtesy Staff", is subject to judicial review. It is one of novel im- 


pression in this jurisdiction. This Court answers the question in the 
negative, subject to the possible qualification that there may be judi- 
cial review only if the hospital violates procedural requirements 
prescribed by its own charter, constitution, by-laws, rules or regu- 
lations. The last mentioned aspect is not involved in this case. 

The plaintiff, Dr. Isidore Shulman, has been a member of what 
is known as the "Courtesy Staff" of the defendant Washington Hospital 
Center, located in Washington, D. C. Appointments to the staff are 
made for a period of one year, and may be renewed from year to year. 
The plaintiff's membership was not renewed for 1963. He brings 
this suit in order to secure reinstatement and prays for a declaratory 
judgment and an injunction, as well as for damages against the hospit- 
al and its officers for malicious defamation of his professional stand- 
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ing. The case is now before this Court on the defendants’ motion for 
summary judgment. 

The salient facts may be briefly summarized as follows. The. 
defendant Washington Hospital Center is a non-stock, non-profit cor- 
poration organized by private individuals under the laws of the Dis- 
trict of Columbia. Its affairs and funds are controlled and managed 
by a Board of Trustees elected by members of the corporation. It 
owns, maintains and operates a hospital in Washington, D. C., likewise 
known by the same appellation as the corporation. Pursuant to au- 
thority conferred by Acts of Congress, the hospital was built by the 
Federal Government on a site owned by the United States, which 
formerly formed a part of the grounds of the Soldiers' Home. Like- 
wise, pursuant to Congressional authority the hospital was conveyed 
by the Government to the defendant corporation. The latter owns, 
maintains, and operates the hospital without any participation on the 
part of any representative of the United States and receives no funds 
or other aid from the United States beyond the original conveyance 
of the land and the plant. In addition to treating private patients, the 
hospital also gives medical care to indigent persons and by contract 
with the District of Columbia receives compensation for so doing. 

The Boardiof Trustees is required by its by-laws to appoint a 
medical staff, each appointment to be effective for one year only, but 
renewable on recommendation of the medical staff. The by-laws 
further provide that the Board of Trustees shall have the right to per- 
mit any doctor of medicine to practise his profession at the hospital 
and to exclude any physician who had previously done so. The medi- 
cal staff is subdivided into four groups, known as emeritus, consult- 
ing, active and courtesy staffs. Members of the courtesy staff, which 
consists of over 650 persons, are permitted to recommend their pri- 
vate patients for admission to the hospital, and to attend to them 
there. The plaintiff, Dr. Isidore Shulman was named to the courtesy 
staff in February, 1958. His appointment was renewed from year to 
year, until January 1963. At that time the Medical Board recom- 
mended against the renewal of five appointments to the courtesy 
staff, Dr. Shulman's being one of them. This recommendation was 
accepted by the Board of Trustees. The reason for this action is 
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not disclosed in the record, The plaintiff thereupon brought this 
suit, seeking reinstatement and damages. 

The first question to be considered is the legal status of the de- 
fendant hospital. All hospitals (with the exception of those maintained 
by the United States for members of its armed forces and for veter- 
ans) may be divided into two categoriés, - public hospitals and pri- 
vate hospitals. A public hospital, as its very name implies, is one 


owned, maintained and operated by a governmental unit, such as a 
municipality, or county, and supported by governmental funds. The 
Court takes judicial notice of the fact that there are two such hospi- 
tals in the District of Columbia, - the District of Columbia General 
Hospital maintained by the local government, and Freedman's Hospi- 
tal, a unique institution, belonging to the Federal Government. A 
private hospital is one that is owned, maintained and operated by a 


corporation or an individual without any participation on the part of 
any governmental agency in its control. The fact that a hospital is 
operated for the benefit of the public and not for profit, does not 
detract from its character as a private institution, if it is established 
and maintained by a private corporation or individual with authority 
to elect or appoint its own officers and directors. 

This distinction between public and private institutions was 
formulated by the Court of Appeals of Maryland in Levin v. Sinai 
Hospital of Baltimore City, 186 Md. 174, 178; 46 A. 2d 298, 300, in 
the following manner: 

"The essential difference between a public atid a pri- 

vate corporation has long been recognized at common law. 

A public corporation is an instrumentality of the state, 

founded and owned by the state in the public interest, sup- 

ported by public funds, and governed by managers deriving 
their authority from the state. Public institutions, such 

as state, county and city hospitals and asylums, are owned 

by the public and are devoted chiefly to public purposes. 

On the other hand, a corporation organized by permission 

of the Legislature, supported largely by voluntary contri- 

butions, and managed by officers and directors who are 

not representatives of the state or any political subdi- 
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vision, is a private corporation, although engaged in 

charitable work or performing duties similar to those of 

public corporations. .. . So, a hospital, although operated 
solely for the benefit of the public and not for profit, is 
nevertheless a private institution if founded and maintained 
by a private corporation with authority to elect its own 

officers and directors... . 

The fact that a private hospital may receive donations or subven- 
tions from the Government, or compensation from a city or county 
for caring for sick or disabled indigent persons, does not transform 
it into a public institution, Van Campen v. Olean General Hospital, 
210 App. Div. 204; 205 N.Y.S. 554, 556, affirmed 239 N.Y. 615, 147 
N.E. 219. Similarly, the circumstance that it was constructed with 
the aid of Government funds, as is the case in this instance, does not 
detract from its status as a private hospital. Thus, it was said by the 
Supreme Court of Appeals of Virginia, in Khoury v. Community Me- 
morial Hospital, Inc., 203 Va. 236, 123 S.E. 2d 533, 538: 

The hospital is not owned by the federal or the state 
government, albeit federal and state funds may have made 

its construction possible, It is not an instrumentality of 

government for the administration of any public duty, al- 

though the service it performs is in the public interest. 

Its officers! are not appointed by and are not representa- 

tives of government, notwithstanding that their authority 

stems from legislative enactments. Under these circum- 

stances, the hospital falls squarely within the time- 

honored definition of a private corporation. 

The Supreme Court of Florida in West Coast Hospital Ass'n. v. 
Hoare (Fla.) 64:So. 2d 293, 296, stated that such an institution may be 
conducted as a public charity and may be supported by appropriations 
by the state, county, or municipality, without becoming a public hospi- 
tal. 
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In Edson v. Griffin Hospital, 21 Conn. Sup. 55, 144 A. 2d 341, 344, 
the test of a private hospital was formulated as follows: 
The test is whether, under the charter or corporate 
powers granted, they have the right to elect their own 


43 

officers and directors, with the power to manage their 

own affairs. 

The conclusion is inescapable that the Washington Hospital Cen- 
ter is a private hospital within the criterion enunciated by the au- 
thorities. It is owned, maintained and operated by a corporation in 
which no governmental agency participates, either in respect to 
ownership or control. The corporation elects its own officers and 
directors and manages its own affairs. As shown above the fact that 
originally the hospital was built with government funds and then con- 
veyed to the corporation, and that it receives compensation from the 
District of Columbia for caring for indigent patients does not affect 
its legal status as a private institution. | 

A private hospital is not a public utility in the legal sense of that 
term. Neither is the operation of the hospital a publi¢ calling, such 
as that of a common carrier, light or power companies, or a telephone 
company. Thus, rates and charges of a private hospital are not sub- 
ject to governmental regulation. Such an institution is not required to 
accept every person who demands access to its facilities, but may 
select and choose only those prospective patients whom it feels it is 
in a position to benefit to the extent of its capacity. Otherwise, any 
hypochondriac, or any person who is only slightly ill, might insist on 
admission, thereby taking space and using services and facilities 
that should be accorded to patients who really need hospitalization. 

Thus, it was said in Van Campen v. Olean General Hospital, 210 
App. Div. 204, 205 N.Y. Supp. 554, 558, affirmed 239 oe 615, 147 
N.E, 219: 

The law does not require a corporation like defendant 

to furnish its services and accommodations to every one 

who applies, whether patient or physician. There can be 

no absolute right in individuals to claim the benefit of its 

privileges. Such a thing would be impossible. There must 

be discretion vested in the management to make selection 

from applicants with regard to accommodations available. 

It may reject one who has some trivial ailment, and ac- 

cept another whose needs are greater. 

In Levin v. Sinai Hospital of Baltimore City, 186 Md. 174, 180, 
46 A. 2d 298, 301, it was stated: 
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A private hospital is not under a common law duty 

to serve everyone who applies for treatment or permis- 

sion to serve. In the absence of statute, it may accept 

some applicants and reject others. 

The Court takes judicial notice of the fact that the hospital oper- 
ated by the defendant is not the only private hospital of a general 
character in Washington, D. C., but that there are a number of simi- 
lar institutions located in the city.” In addition there is a private 
hospital specializing in children's diseases, and there are also sever- 
al proprietary hospitals. 

We now reach the specific question involved in the case at bar, 
namely, whether a private hospital has power to appoint and remove 
members of its medical staff at will, and whether it has authority to 
exclude in its discretion members of the medical profession from 
practising in the hospital. The overwhelming weight of authority, 
almost approaching unanimity, is to the effect that such power and 
authority exist. The rule is well established that a private hospital 
has a right to exclude any physician from practising therein. The 
action of hospital authorities in refusing to appoint a physician or 
surgeon to its medical staff, or declining to renew an appointment 
that has expired, or excluding any physician or surgeon from practis- 
ing in the hospital, is not subject to judicial review. The decision of 
the hospital authorities in such matters is final. 

The only possible exception is in a case in which there is a 
failure to conform to procedural requirements set forth in its consti- 
tution, by-laws, or rules and regulations. In that event the extent of 
judicial review is to require compliance with the prescribed proce- 
dure. Beyond that, the courts do not interfere. In the instant case, 
the by-laws, which are a part of the record on this motion, do not 
provide any specific procedure. 

While the question is of novel impression in this jurisdiction, it 
has been decided time and time again in many of the States. This is 
the law in Maryland, through which the District of Columbia derives 

Among other hospitals in Washington, D. C. of this type are Casualty 
Hospital, Georgetown University Hospital, George Washington University 


Hospital, Providence Hospital and Sibley Hospital. There are also several 
in nearby Maryland and Virginia. 
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its common law. Thus in Levin v. Sinai Hospital of Baltimore City, 
186 Md, 174, 46 A. 2d 298, the plaintiff physician had been a member 
of the visiting staff of the defendant hospital and thereby had been 
enabled to treat his patients in either private or semi-private rooms. 


He was dropped from the visiting staff and placed on; the courtesy 
staff, entitling him to attend to patients only in private rooms. He 
brought suit for an injunction against the hospital. The Court of Ap- 
peals of Maryland held that the board of officers of the hospital had 
a right to appoint physicians to the medical staff, as well as to fail to 
reappoint any one. Accordingly, a demurrer to the bill of complaint: 
was sustained. The Court stated that "a private hospital has the right 
to exclude any physician from practising therein, and such exclusion 
rests within the sound discretion of the managing authorities" (pp. 
179-180). | 

This doctrine has been approved and applied in Virginia. In 

Khoury v. Community Memorial Hospital, Inc., 203 Va. 236, 123 S.E. 
2d 533, the plaintiff physician was temporarily extended professional 
privileges at the defendant's hospital, but this authority was later 
revoked. He brought suit to enjoin his dismissal. A final decree for 
the defendant was affirmed. The Court stated: 
We are of the opinion that when the trustees of a pri- 

vate hospital, in their sound discretion, exclude a doctor 

from the use of the facilities of the hospital, the courts 

are without authority to nullify that discretion by injunc- 

tive process. There are no constitutional or statutory 

rights of the doctor, or of his patients who wish to be 

treated in the hospital by him, which warrant such inter- 

ference. 

The following authorities, among others, hold to the same effect. 
Edson v. Griffin Hospital, 21 Conn. Sup. 55, 144 A. 2d 341; West 
Coast Hospital Ass'n. v. Hoare (Fla.) 64 So. 2d 293; Natale v. Sisters 
of Mercy of Council Bluffs, 243 lowa 582, 52 N.W. 2d 701; Van o 
Campen v. Olean General Hospital, 210 N.Y. App. Div. 204, 205 N.Y. 
ci 554, aff. 239 N.Y. 615, 147 N.E. 219; Leider v. Beth Israel 

osp. Assn., 11 N.Y. 2d 205, 182 N.E. 2d 393; Weary v. Baylor Uni- 
au Hospital, (Tex. Civ. App.) 360 S. W. 2d 895. 
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Only recently the Court of Appeals of New York in Leider v. 
Beth Israel Hosp. Assn., supra, stated that a physician's exclusion 
from the staff, including privileges incident to staff membership, 
"rested entirely in the discretion of the board of trustees". 

New Jersey seems to stand alone in apparently adopting a dif- 
ferent rule, Raymond v. Cregar, 38 N. J. 472, 185 A. 2d 856; 
Greisman v. Newcomb Hospital, 76 N. J. Super. 149, 183 A. 2d 878. 

As has been previously indicated, another principle may well be 
invoked in situations in which a specific procedure is prescribed by 
the constitution, by-laws, rules or regulations of the hospital for ad- 
mitting or excluding a physician from its staff and it is claimed that 
the hospital authorities did not comply with those requirements. Un- 
der such circumstances, some courts have intervened, but only to the 
extent of requiring adherence to the prescribed procedure, Berberian 
v. Lancaster Osteopathic Hosp. Ass'n., Inc., 395 Pa. 257, 149 A. 2d 
456. No such question is involved in the case at bar. 

Some decisions have distinguished between private and public 
hospitals in this connection, and have permitted a limited court re- 


view in such matters in cases of public hospitals. Rosner v. Eden 
Township Hospital District, 25 Cal. 551, 375 P. 2d 431; North 
Broward Hospital District v. Mizell, 148 So. 2d 1; Dayan v. Wood 
River Township Hospital, 18 Il. App. 2d 263, 152 N. E. 2d 205; 
Alpert v. Board of Governors of City Hospital, 286 N.Y. App. Div. 
542, 145 N.Y.S. 2d 534. This, too, is a phase of the subject that does 
not confront the Court in this instance. 


There are sound reasons that lead the courts not to interfere in 
these matters. Judicial tribunals are not equipped to review the ac- 
tion of hospital authorities in selecting or refusing to appoint members 
of medical staffs, declining to renew appointments previously made, 
or excluding physicians or surgeons from hospital facilities. The au- 
thorities of a hospital necessarily and naturally endeavor to their ut- 
most to serve in the best possible manner the sick and the afflicted 
who knock at their door. Not all professional men, be they physicians, 
lawyers, or members of other professions, are of identical ability, 
competence, or experience, or of equal reliability, character, and 
standards of ethics. The mere fact that a person is admitted or li- 
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censed to practice his profession does not justify any inference beyond 
the conclusion that he has met the minimum requirements and posses- 
ses the minimum qualifications for that purpose. Necessarily hospi- 
tals endeavor to secure the most competent and experienced staff for 
their patients. Without regard to the absence of any legal liability, 
the hospital in admitting a physician or surgeon to its facilities ex- 
tends a moral imprimatur to him in the eyes of the public. Moreover 
not all professional men have a personality that enables them to work 
in harmony with others, and to inspire confidence in their fellows and 
in patients. These factors are of importance and here, too, there is 
room for selection. In matters such as these the courts are not ina 
position to substitute their judgment for that of professional groups. 

It is cogently argued that considering the large number of physi- 
cians and surgeons found in a big city such as Washington, it is not 
practicable for any single hospital to accommodate every member of 
the profession with its facilities. It is persuasively urged that there , 
are a number of private hospitals in the District of Columbia and that 
no one of them is physically capable of extending its resources to 
every doctor of medicine practicing in the area. It becomes indis- 
pensable, therefore, for every such institution to make choices as to 
whom it will admit to its portals. | 

The Court is not unmindful of the fact that due to the shortcomings 
of human nature, an occasional injustice may result, because of clash- 
es of personality or temperament, possible likes and dislikes, jea- 
lousy, or differences of opinion. The Courts, however, do not sit to 
remedy every ill caused by the frailties of mankind. Their function 
is but to vindicate legal rights and redress legal wrongs. 

In view of the conclusion reached that the Court may not interpose 
to review the decision of the hospital in failing to renew the plaintiff's 
appointment on the courtesy staff, no action lies against the corpora- 
tion or its officers for a declaratory judgment or an injunction. 

Little need be said as to the claim for damages for defamation. 

It does not appear whether the failure to renew the plaintiff's appoint- 
ment was due to any alleged defect on his part in his professional 
capability or integrity, or whether it was caused by some circum- 
stance that does not reflect on his profession standing. There is no 


averment as to the exact contents of the alleged defamatory statement. 
Clearly no valid claim for damages for defamation, be it libel or 
slander, is set forth in the complaint. 

Accordingly, the defendants' motion for summary judgment is 
granted. 


/s/ ALEXANDER HOLTZOFF 
United States District Judge 


[Filed October 15, 1963] 


ORDER 


This cause came before the Court on the motion of the defendant 
Mattingly to dismiss the complaint, the opposition of the plaintiff there- 
to and the Court having heard oral argument and having considered the 


matter and in view of the Court's opinion filed in this case on October 
9, 1963, it is by the Court this 15th day of October, 1963 
ORDERED that the motion to dismiss be and the same is hereby 
granted. 
/s/ ALEXANDER HOLTZOFF 


United States District Judge 
[Certificate of Service] 


[Filed October 17, 1963] 


ORDER 


Upon consideration of the Motion of the defendant, Theo J. 
Abernethy, to Dismiss and after oral argument thereon in open Court, 
it is by the Court this 17th day of October, 1963. 

ORDERED, That the said Motion should be and the same is here- 
by granted and the Complaint as to defendant Theo J. Abernethy is 
dismissed; and it is 
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FURTHER ORDERED, That the plaintiff is hereby granted leave 
to file an Amended Complaint against said defendant within 20 days. 
/s/ ALEXANDER HOLTZOFF 
Judge » 


[Certificate of Service] 


[Filed October 17, 1963] 


ORDER GRANTING SUMMARY JUDGMENT TO DEFENDANTS, 
WASHINGTON HOSPITAL CENTER, R. M. LOUGHERY AND 
A. MURRAY PRESTON 


This cause coming on to be heard at this term upon the Motion 

of defendants, Washington Hospital Center, R.M. Loughery and A. 
Murray Preston for Summary Judgment, upon the pleadings, affidavits 
and exhibits filed herein and upon the memoranda and argument of 
counsel, and the Court being of the opinion for the reasons set forth 
in its Opinion that there is no genuine issue as to a material fact as 
between the plaintiff and the moving defendants and that said defendants 
are entitled to judgment against the plaintiff as a matter of law, it is by 
the Court this 17 day of October, 1963, : 

ORDERED that the Motion of Defendants, Washington Hospital Cen- 
ter, R. M. Loughery and A. Murray Preston be and the same hereby 
is granted and that, judgment is hereby awarded the said def ndants 
against the plaintiff, provided-however that plaintiffs hereby granted 
leave to file an amended Complaint against said defendantswnth+ 20 dasa. 


/s/ ALEXANDER HOLTZOFF 
Judge 


[Certificate of Service] 
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[Filed October 23, 1963] 


AMENDMENT TO ORDER ENTERED OCTOBER 15, 1963, 
AS TO DEFENDANT MATTINGLY 


It is by the Court this 23 day of October, 1963, 

ORDERED, That the Order heretofore entered herein on 
October 15, 1963, dismissing the above cause as to the defendant 
Mattingly be and the same is hereby amended to include the following 
provision: 

Plaintiff be and is hereby granted leave to file an amended 
Complaint against said defendant Mattingly within 20 days from 
October 15, 1963. 


/s/ ALEXANDER HOLTZOFF 


Judge 
[Certificate of Service] 


[Filed, November 4, 1963] 


AMENDED COMPLAINT 
(For Declaratory and Injunctive 


Relief, Anti-Trust Law Violation and Damages) 


FIRST COUNT 


1. The claim herein on behalf of the plaintiff, ISIDORE 
SHULMAN, against the defendants, WASHINGTON HOSPITAL CENTER, 
THOMAS W. MATTINGLY, RICHARD M. LOUGHERY, A. MURRAY 
PRESTON and THEO J. ABERNETHY, is for declaratory relief 
pursuant to Title 28, U.S. Code, Section 2201, as amended, and 
involves a sum in excess of $10,000 and is within the jurisdiction of 
this Court. 

2. Plaintiff is a duly licensed and qualified physician in 
active practice for more than 23 years in Washington, D.C., and the 
Metropolitan area. He holds a post graduate degree in internal 
medicine from Columbia University as Doctor of Medical Science, is 
a member of the Honorary Scientific Society of Sigma XI since 1939, 
and is the author of numerous publications accepted and included in 
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medical text books for teaching purposes, and was Chief of Cardio- 
vascular Section of the General Hospital and Chief Cardiologist at 
Fort Dix Separation Center during the war. He specializes in internal 
medicine and cardiology and a substantial portion of his professional 
practice is as consultant to other physicians whose patients have heart 


ailments. 

3. Plaintiff says that his professional conduct has never 
violated the highest standards of professional competency nor has he 
ever violated any of the By-Laws or Regulations of defendant hospital, 
or ever been guilty of any conduct professionally or otherwise that 
would justify or excuse termination of his long standing association 
with defendant hospital and its predecessors, as will hereinafter appear. 
In 1960, he ranked second highest in the number of admissions to said 
hospital from the courtesy staff and until the happening of the grievances 
hereinafter set forth, his qualifications for said courtesy staff and his 
right to practice medicine in said hospital had never been questioned. 

4. Defendant hospital is a non-stock, non+profit corporation 
existing as a result of a five party contract between an authorized 
agency of the United States, defendant hospital and three other hospitals 
then existing in the District of Columbia, known as Emergency, 

Garfield and Episcopal Eye, Ear and Throat Hospitals. Under the terms 
of the aforesaid contract, the United States provided the ground and 
built the Washington Hospital Center, now being operated by defendant 
hospital, under an arrangement whereby the three other said hospitals 
then in existence did cease to operate and did transfer all their hospital 
facilities to defendant hospital when it commenced to operate in 
February 1958. The terms of said five party contract specifically 
provide that defendant hospital operate "'as a unit" to provide more 
adequate hospital facilities in the District of Columbia. In addition 

to its income from private patients, it receives from the District of 
Columbia funds for medical care to indigent persons and is designated 
by the District as the destination for all emergency ambulance cases 
transported by the D.C. Fire Department. Said hospital also received 
from the United States substantial financial contributions and is now 
seeking additional Federal contributions to extend its hospital facilities. 
Plaintiff alleges that said hospital's maintenance and operation is so 
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interwoven with the public interest that it is, in fact, functioning as a 
public hospital. 

5. Defendants Thomas W. Mattingly, Richard M. Loughery, 
A. Murray Preston and Theo J. Abernethy were and are, respectively, 
Chairman of the Department of Medicine, Hospital Administrator, 
President and Chairman of the Board of Trustees and Chief of Medical 
Staff of said hospital. 

6. Plaintiff had been a member of the courtesy staff of the 
Emergency Hospital and a member of the active staff of the Garfield 
Hospital for more than 20 years until their facilities became a part of 
those of defendant hospital when it began operation in February, 1958, 
at which time plaintiff was appointed a member of the courtesy staff of 
defendant hospital and continued as such until his staff membership 
was summarily terminated without notice or hearing on January 10, 
1963. His qualifications and right to practice at defendant hospital 
had never been questioned until then, on which occasion, following 
usual practice, he had telephoned defendant hospital to reserve a bed 
for a patient and was told for the first time that his membership on 
the courtesy staff had been terminated. Plaintiff immediately request- 
ed an appointment with defendant Mattingly, Chairman of the Depart- 
ment of Medicine, to ascertain the reason for said drastic action 
taken without previous notice or an opportunity to be heard, but did not 
obtain the requested information. It was not until January 26, 1963, by 
letter from defendant Loughery, the Hospital Administrator, that he 
was notified that the Executive Committee of the Board of Directors 
had directed he be informed that his membership on the medical staff 
had not been renewed for 1963, following action taken by the Depart- 
ment of Medicine which had been approved by the Medical Board and 
"final approval" by the Executive Committee of the Board of Trustees. 
Where upon plaintiff sought legal advice and in response to protest 
by his attorney, it was not until March 28, 1963, two months later, 
that he received an invitation by letter from defendant Mattingly as 
Chairman of the Department of Medicine to meet with the Medical 
Advisory Committee at its regular Board meeting. To this invitation 


plaintiff replied, "Iam sure you will agree with me that it is fair 
and according to democratic principles that the standing committee 
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before whom I am to appear will not be the same one that already has 
prejudged me on two previous occasions, and on neither occasion 
invited me to attend". In reply, under date of May 3, 1963, defendant 
Mattingly renewed the written invitation to appear before the same 
Committee but ignored plaintiff's request that the Committee be one 
other than the one that had "prejudged me on two previous occasions 
and on neither occasion invited me to attend". 

7. Plaintiff says that the termination of his courtesy 
staff membership was in violation of the procedures prescribed by 
the By-Laws of defendant hospital and its Medical Staff. Said By-Laws 
required (Board Sec. 35) (Med. Staff Secs. 4 and 5) that all appoint- 
ments to the Medical Staff be made by the Board of Trustees annually 
on a fixed date for the year January 1 through the year December 31, 
or for the unexpired portion of the year in which they were made, and ~ 
further specified that the Board of Trustees alone had the right to 
appoint or refuse admission to any doctor or to revoke the appoint- 
ment of any staff member and then only "after having referred the 
question to the Joint Conference Committee for investigation and 
report", which procedures were not followed but were disregarded in 
this case. On the contrary, plaintiff alleges that when plaintiff's staff 
membership privileges were summarily denied him January 10, 
1963, there had been no renewal appointments for any of the Medical 
Staff of defendant hospital for that year, but that all Medical Staff 
members were continuing to serve as such without reappointment in 
accordance with customary procedure and that neither the Board of 
Trustees nor its Executive Committee had taken action to reappoint 
any of the Medical Staff or to terminate plaintiff's staff membership. 
That it was not until January 22, 1963, that the Executive Committee 
of said Board approved the recommendation of the Medical Advisory 
Committee for reappointments and not to reappoint plaintiff, but said 
Executive Committee did not have authority under defendant's By-Laws 
to approve the recommendation of the Medical Advisory Committee 
since that authority under the By-Laws was with the Board of Trustees 
itself, which did not act thereon until May 27, 1963, almost five months 
after plaintiff's staff membership had been terminated in violation of 
the aforesaid procedural requirements. Plaintiff says that the said 


termination of his staff membership was illegal, arbitrary and 
capricious and an illegal deprivation of his constitutional right to due 
process. 
WHEREFORE, the premises considered, plaintiff prays that 

this Court declare: 

1. That the purported termination of plaintiff's courtesy 
staff membership at defendant hospital be declared null and void 
and that plaintiff be reinstated thereto and that defendants be required 
to comply with procedural requirements of the By-Laws of said 
defendant hospital and its Medical Staff. 

2. That plaintiff be reinstated to staff membership and 
that defendants be required to grant plaintiff an impartial hearing in 
conformity with due process. 

3. And for such other and further relief as the nature of 
the case may require. 

SECOND COUNT 

1. This action arises under the Anti-Trust Laws of the 
United States, more particularly the Sherman Anti-Trust Act, 15 U.S.C. 
Sections 1, 2 and 3, and the Clayton Act, 15 U.S.C. Section 26, as here- 
inafter more fully appears. 

2-6. Plaintiff incorporates herein the allegations contained in 
paragraphs 2 through 6 inclusive of the First Count of this Complaint. 

7. Plaintiff says that defendants have combined and 
conspired unlawfully and in violation of the By-Laws of defendant 
hospital to terminate plaintiff's courtesy staff membership in said 
hospital from December 12, 1962, to the present time. That said 
unlawful conspiracy was initiated at a meeting of the Medical Advisory 
Committee of defendant hospital December 12, 1962, the minutes of 
which meeting do not disclose the names of members present or wheth- 
er a quorum attended. At that time defendant Mattingly, as Chairman 
of the Department of Medicine, recommended that plaintiff be denied 
staff membership but did not inform committee members of the 
reason. As a result thereof and in violation of the procedures prescrib- 
ed in the By-Laws of defendant hospital and its Medical Staff, plaintiff 
has been denied the right to practice medicine in said hospital since 
January 10, 1963. That plaintiff as a duly licensed physician, specializ- 
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ing in internal medicine and cardiology, has by reason of defendants’ 
conduct, as aforesaid, been unable to obtain hospital accommodations 
therein for his patients or to treat his patients in said hospital, nor has 
he been able to treat patients therein as consultant when requested to 
do so by other physicians. Thereby his relationship with his patients 
and other physicians has been restricted and he has been and will be 
deprived of substantial income and sources of income in the practice 
of his profession; all by reason of the wrongful acts and unlawful 
combination and conspiracy of said defendants to restrict trade and 
commerce in the practice of medicine in the District of Columbia. 

8. Said conduct by defendants is clearly opposed to the 
public interest, which requires that all duly licensed physicians be 
permitted to practice their profession free from any unlawful restraint, 
and that their lawful functions be performed under hospital conditions 
where the patient can obtain superior treatment. Unless the defendants 
are restricted from their unlawful interference with plaintiff's trade, 
great and irreparable damage will result to him. 

WHEREFORE, plaintiff demands: 

1. That a temporary restraining order and ‘preliminary 
injunction may be issued out of this Court upon its order prohibiting 
the defendants, and each of them, and their agents, servants and 
employees, from in any manner interfering with plaintiff's unhampered 
practice of medicine in defendant hospital as aforesaid; and that after 
a trial of this cause that said injunction may be made permanent. 

2. That a decree of this Court issue declaring null and 
void all action taken by defendants in the operation of said hospital 
that has deprived plaintiff of his medical staff membership and right 
to practice medicine therein. 

3. And for such other relief as to the Court may appear 
just and proper. 

THIRD COUNT 

1. The claim herein on behalf of the plaintiff, Isidore 
Shulman, against the defendants, Washington Hospital Center, a 
corporation, Thomas W. Mattingly, Richard W. Loughery, A. Murray 
Preston and Theo J. Abernethy, is for damages resulting from a 


malicious and unlawful combination and conspiracy between defendants 
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to deprive plaintiff of his professional rights and privileges as a 
physician. 

2-6. Plaintiff incorporates herein the allegations contained 
in Paragraphs 2 through 6 inclusive of the First Count of this 
Complaint. 

7. Plaintiff incorporates herein the allegations contained 
in Paragraph 7 of the Second Count of this Complaint. 

8. Plaintiff says that by reason of the conduct of the 
defendants as aforesaid, he has lost and will lose substantial income 
in the practice of his profession in that he has and will be prevented 
from practicing his profession in defendant hospital or from attending 
his patients therein or from attending therein patients of other 
physicians who have in the past and would in the future employ plaintiff 
as consultant on internal medicine and cardiology. 

9. ‘Plaintiff further says that defendants' aforesaid conduct 
is the result of an unlawful and malicious combination and conspiracy 
between defendants, without cause, wrongfully to deprive and restrict 
plaintiff in the practice of medicine. 

WHEREFORE, plaintiff claims damages against defendants and 
each of them in the sum of One Hundred Thousand Dollars, besides 
counsel fees and costs. 


/s/ Isidore Shulman 


[Certificate of Service] 


[Filed December 9, 1963] 
ANSWER OF DEFENDANTS, WASHINGTON HOSPITAL 


CENTER, RICHARD M. LOUGHERY AND A. MURRAY 
PRESTON, TO THE AMENDED COMPLAINT 


First Defense 


The Amended Complaint, and each Count thereof, fails to state 
a claim against these defendants upon which relief can be granted. 


Second Defense 


The plaintiff's right to the relief he seeks in each of the several 
Counts of the Amended Complaint has previusly been adjudicated 
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adversely to the plaintiff in this cause, and the matters and things sought 
to be raised and the plaintiff's right to relief is res adjudicata. 
Third Defense 
Count One 


1. Admitted. 

2. These defendants admit that the plaintiff is a duly 
licensed physician in the active practice in the District of Columbia 
and in the metropolitan area of Washington, D.C., and say that they are 
without knowledge or information sufficient to form a belief as to the 
truth of the remaining allegations of paragraph 2. ! 

3. These defendants say that the self-serving declarations 
and allegations of paragraph 3 are neither material nor relevant to the 
issues sought to be raised, and they neither admit nor, deny them for 
this reason. Should said allegations be deemed to be material and 
relevant, they are denied. 

4. These defendants admit that the corporate defendant is a 
non-stock, non-profit corporation and say that the contract referred to 
in paragraph 4 of the Amended Complaint has heretofore been filed 
herein, and they refer to the said contract for a correct statement of 
its terms and provisions. They also refer to the Affidavit of Richard 
M. Loughery, heretofore filed herein, as to the manner in which the 
operations of the hospital of the corporate defendant are conducted and 
as to the sources and nature of the income of the said hospital and of 
the corporate defendant. They deny that the said hospital is the sole 
destination for all District of Columbia Fire Department ambulance 
cases and say that the said hospital is but one of several destinations 
for such ambulance cases. They further deny that said hospital is a 
public hospital and say that this issue has been heretofore specifically 
adjudicated adversely to the plaintiff in this proceeding on the basis of 
Affidavits and Exhibits made a part of the record herein and which 
stand undisputed and uncontradicted. They say that even if this issue 
could be relitigated at this stage in this case, it could not be done on 
the basis of unverified, unsupported general allegations of the nature of 
the allegations set forth throughout the Amended Complaint and the 
Several Counts thereof. 
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5. Admitted, except that the defendant Preston should 
properly be designated as President of the defendant Corporation and 
of its Board of Trustees, and that the defendant Abernethy as President 
of the Medical Staff of the said Hospital. 

6-7. These defendants admit that the plaintiff prior to 
February of 1958 had had courtesy staff privileges at the institution 
known as Emergency Hospital and the institution known as Garfield 
Memorial Hospital and that the plaintiff was elected to courtesy staff 
privileges of the hospital operated by the corporate defendant in 
February of 1958. The defendants affirmatively aver that as a result 
of the recommendations of the Medical Staff of the Washington Hospital 
Center with respect to appointments to courtesy staff privileges for 
1963, plaintiff's courtesy staff privileges were not renewed for the 
calendar year 1963. The action of the Medical Staff was in accordance 
with its established procedures and in accordance with procedures es- 
tablished for its own proceedings, the Executive Committee of the Board 
of Trustees did not appoint Dr. Shulman to the courtesy staff for the year 
1963. On or about January 7, 1963, the Medical Board recommended 
against the renewal of Dr. Shulman's courtesy staff privileges and against 
the renewal of other doctors’ privileges. On or about January 22nd, the 
Executive Committee of the Board of Trustees, acting with the authority 
given to it under the By-Laws, adopted the recommendations of the Med- 
ical Board and voted not to renew the plaintiff's privileges and not to 
renew the privileges of the other doctors who had received an adverse 
recommendation from the Medical Board. The action of the Executive 
Committee was approved by the full Board of Trustees on February 25, 
1963 at the annual meeting of the Board of Trustees. The defendants admit 
that the plaintiff was informed of the failure to reappoint him to the 
courtesy staff and further allege affirmatively that plaintiff was twice in- 
vited to appear before the Medical Advisory Committee of the Medical 
Staff to discuss the action of the Medical Staff, which invitations were re- 
fused. Insofar'as the allegations of paragraphs 6 and 7 are inconsistent 
with the foregoing, they are denied. 


Count Two 


1. ‘These defendants deny the applicability of the statutes 
cited by the plaintiff. 


59 


2-6. These defendants adopt their answers in paragraphs 
2 through 6 to the same paragraphs of Count One. 

7. These defendants admit that the plaintiff is licensed 
to practice medicine in the District of Columbia, admit that his 
courtesy staff privileges at the hospital operated by the corporate 
defendant were not renewed for the year 1963, deny any conspiracy 
and deny all of the allegations of paragraph 7 not herein specifically 
admitted. 


8. Insofar as paragraph 8 of Count Two of the Amended 
Complaint contains allegations of fact, they are denied. 


Count Three 


1. These defendants deny that they participated in or that 
there was in fact any combination or conspiracy to deprive plaintiff 
of any rights or privileges. 

2-6. The defendants incorporate their answers to para- 
graphs numbered 2 through 6 of Count One of the Amended Complaint 
as and for their answers to the paragraphs here designated. 

7. These defendants adopt their answer to paragraph 7 
of Count Two as their answer to this paragraph of Count Three. 

8-9. Denied. 

JACKSON, GRAY & LASKEY 


/s/ John L. Laskey 
Attorneys for Defendants 
Washington Hospital Center, 
Richard M. Loughery and 
A. Murray Preston 


[Filed December 11, 1963] 


ANSWER OF DEFENDANT MATTINGLY 
TO AMENDED COMPLAINT 


First Defense 
The Amended Complaint and each count thereof fail to state claims 
on which relief can be granted against this defendnat. 
Second Defense 


The plaintiff's right to the relief he seeks in the Amended 
Complaint has already been decided adversely to him in this case and 
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that earlier decision establishes the law of this case with respect to 
the Amended Complaint and/or is res adjudicata of his right to the 
relief requested. 


Third Defense 
Count One 


1. The allegations of jurisdiction in paragraph one are 
denied. 


: 2. This defendant admits that the plaintiff is a duly licensed 
physician in the active practice of medicine in the District of Columbia 


as alleged in paragraph two of Count One of the Amended Complaint. 
This defendant has no information sufficient to form a belief as to the 
truth of the remaining allegations of paragraph two and they are there- 
fore denied. 

3. This defendant does not have sufficient information to 
form a belief as to the self-serving allegations of paragraph three of 
Count One of the Amended Complaint. Defendant Mattingly avers that 
these allegations are irrelevant to the issues sought to be litigated and 
if found to be relevant, are denied. 

4. This defendant is not required to answer the allegations 
of paragraph four of Count One of the Amended Complaint as they are 
directed to the other defendants. To the extent that an answer is 
required by this defendant, if at all, this defendant adopts paragraph 
four of the Third Defense in the Answer of defendants Washington 
Hospital Center, Preston, and Loughery. 

5. This defendant admits that he is and was at all times 
material hereto acting in his capacity as Chairman of the Department 
of Medicine. 

6-7. Defendant Mattingly admits that the plaintiff had been a 
member of the courtesy staff of Emergency Hospital and a member of 
the active staff of Garfield Hospital for some years. This defendant 
also admits that the plaintiff was elected to the courtesy staff of the 
Washington Hospital Center in 1958. This defendant further admits 
that the plaintiff was not appointed to the courtesy staff for the year 
1963. Defendant Mattingly avers that the plaintiff met with him and 
two other physicians subsequent to January 1, 1963, at which time he 
was advised that his failure of re-appointment to the courtesy staff 


was in accord with the applicable By-Laws and Regulations governing 
appointments to the courtesy staff. The remaining allegations of 
paragraphs six and seven of Count One of the Amended Complaint 
are irrelevant, or apply to the other defendants. To the extent that 
an answer is required this defendant adopts paragraphs six and seven 
of the Third Defense in the Answer of the Washington Hospital Center, 
et al. | 

Count Two 

1. This defendant denies the applicability of the cited 
statues. : 

2-6. This defendant adopts as his answer to these paragraphs, 
paragraphs two through six of his answer to Count One. 

7. This defendant admits that the plaintiff is a duly licensed 
physician in the District of Columbia, that his courtesy staff privileges 
at the Washington Hospital Center were not renewed for the year 1963, 
denies that he is a member of any conspiracy, as alleged, denies the 
existence of any such conspiracy and denies the remaining allegations 
of paragraph seven of Count Two of the Amended Complaint. 

8. This defendant denies all allegations of fact in para- 
graph eight of Count Two of the Amended Complaint. : 


Count Three 


1. This defendant denies that he participated in any 
conspiracy and denies that a conspiracy existed. 

2-6. This defendant incorporates as his answer to these 
paragraphs of Count Three of the Amended Complaint his answers in 
the Third Defense of this Answer relative to the corresponding 
allegations of Count One of the Amended Complaint. | 

7. This defendant hereby adopts as his answer to the 
allegations of this paragraph his answers to patagreck seven of 
Count Two of the Amended Complaint. 

8-9. Denied. 


Fourth Defense 


This defendant asserts that the plaintiff is not carrying on a trade 
or business within the protection of the Sherman and Clayton Acts. 
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Fifth Defense 


This defendant asserts that a conspiracy cannot exist under the 
Sherman and Clayton Acts or at common law when the alleged partici- 
pants in the alleged conspiracy are a corporation and its own agents. 


Sixth Defense 


This defendant denies that the reach of the Sherman and Clayton 
Acts extends to a situation where it is alleged that the only harm 
arising from the alleged conspiracy, which is denied, is one of claimed 
private economic injury to a single person and where there is no 
detriment to the public at large. 


HOGAN & HARTSON 


/s/ David N. Webster 
Attorney for Mattingly 


[Certificate of Service] 
{Filed December 12, 1963] 
ANSWER OF DEFENDANT ABERNETHY TO 
AMENDED COMPLAINT 
Comes now the defendant, Theodore J. Abernethy, and in 
Answer to the Amended Complaint filed herein, states as follows: 
First Defense 


The Amended Complaint and each Count thereof fails to state a 
cause of action against this defendant upon which relief can be granted. 


Second Defense 
The facts alleged and the issues sought to be raised herein are 
res adjudicata. 
Third Defense 
Count One 


1. ‘No answer is required to Paragraph 1. 
2. It is admitted that plaintiff is a duly licensed physician 
in active practice in the District of Columbia and the Metropolitan 
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Area. Defendant is without sufficient knowledge or information 
either to admit or deny the remaining allegations of Paragraph 2. 

3-4. The allegations of these paragraphs do not appear to 
refer to this defendant and no answer is, therefore, required. In 
the event an answer should be required, then this defendant denies 
the allegations of Paragraphs 3 and 4 which may pertain to him. 

5. It is admitted that this defendant was the President 

of the Medical Staff. 

6-7. The allegations of these paragraphs do not appear to 
apply to this defendant and no answer is, therefore, required. Inso- 
far as they may be applicable to the defendant, they are denied. 


Count Two 


1. Denied. 
2 through 6. Defendant adopts his Answers to Paragraph 2 
through 6 of Count One. 
7. Denied. 
8. Denied. 
Count Three 


1. Denied 
2 through 6. Defendant adopts his Answers to Paragraphs 2 
through 6 of Count One. 
7. Denied. 
8 and9. Denied 


WELCH, DAILY & WELCH 


/s/ J. Joseph Barse 
Attorneys for Defendant 
Abernethy 


[Certificate of Service] 


[Filed December 16, 1963] 


MOTIONS OF DEFENDANTS WASHINGTON 
HOSPITAL CENTER, R. M. LOUGHERY, 
AND A, M, PRESTON 


The defendants, Washington Hospital Center, R.M. Loughery, and 
A.M. Preston, move this Court for an Order granting Summary Judg- 
ment against the plaintiff in favor of these defendants and for ground 
say there is no genuine issue as to material facts and that on the basis 
of the record herein the said defendants are entitled to judgment as a 
matter of law. 

JACKSON, GRAY & LASKEY 


/s/ John L. Laskey 
Attorney for Defendants 
Washington Hospital Center, 
R.M. Loughery and A. Murray 
Preston 
[Certificate of Service] 


[Filed December 16, 1963] 


EXHIBIT "A" 


SUPPLEMENTARY AFFIDAVIT OF RICHARD . 
M. LOUGHERY 


District of Columbia) ss: 


Richard M. Loughery, being first duly sworn on oath, deposes and 
says that he is Administrator of the corporate defendant, Washington 
Hospital Center, and that he makes this Affidavit in supplement to and 
in correction of his Affidavit of July 31, 1963, filed herein. 

In his affidavit of July 31, 1963, it was inadvertently stated that 
the Board of Trustees of the Washington Hospital Center, on May 9, 
1963, approved the Executive Committee's action in not renewing the 
plaintiff Dr. Shulman's courtesy staff privileges for the year 1963. 
The action of the Board is correctly reported, but the date of the action 
is incorrectly stated as May 9, 1963, whereas in fact the correct date 
for this action was February 25, 1963, which was the date of the annual 
meeting of the Board of Trustees. 
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In the Amended Complaint filed herein, it is stated that the 
Washington Hospital Center is designated by the District of Columbia 
as the destination for all emergency ambulance cases transported by 
the District of Columbia Fire Department. This allegation is incorrect. 
The Washington Hospital Center is one of several destinations for 
ambulance cases transported by the District of Columbia Fire Depart- 
ment. 

On information and belief, affiant states that the plaintiff, Dr. 
Isidore Shulman, has courtesy staff privileges at the following 
hospitals, each of which has the approximate number of beds indicated 
after its name: 

Doctors Hospital (307) 

George Washington University Hospital (428) 
Georgetown University Hospital (388) 

Sibley Memorial Hospital (311) 

Alexandria Hospital (258) 

Suburban Hospital (280) 

Washington Sanitarium (282) 


/s/ Richard M. Loughery 


([Jurat, Dated, December 5, 1963] 
[Filed December 23, 1963] 
MOTION FOR SUMMARY JUDGMENT > 


Comes now the defendant Mattingly, Chairman of the Department 
of Medicine of the defendant Washington Hospital Center and moves 
the Court for summary judgment in his favor and for reason therefor 
refers the Court to the Memorandum of Points and Authorities 
attached hereto and prayed to be read as a part hereof. 


HOGAN & HARTSON 
/s/ David N. Webster 
Attorney for Mattingly 


[Certificate of Service, dated December 20, 1963] 


[Filed December 31, 1963] ia 


NOTICE OF TAKING DEPOSITIONS 


Please take notice that on Thursday, January 16, 1964, at 2 p.m., 
and 3 p.m., in the law offices of Newmyer and Newmyer, Suite 520, 
Farragut Building, 900-17th Street, N.W., Washington, D.C., before 
Lucius V. Friedli, a notary public, or any other authorized notary 
public in and for the District of Columbia, the plaintiff, by his 
attorney, will take the deposition of the defendant Thomas W. 
Mattingly (2 p.m.) and the deposition of the defendant Theodore J. 
Abernethy, (3 p.m.) by oral examination for the purpose of discovery 
or aS evidence in the action, or both, pursuant to the provisions of 


Rule 30, F.R.C.P. 
NEWMYER AND NEWMYER 


/s/ Alvin L. Newmyer 
Attorney for Plaintiff 
[Certificate of Service, dated December 31, 1963] 


[Filed January 9, 1964] 


‘MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant, Theo J. Abernethy, and moves for 
summary judgment in his favor and in support thereof, joins in 
and adopts the Motions for Summary Judgment with Points and 
Authorities attached thereto filed by the co-defendants herein. 


WELCH, DAILY AND WELCH 


/s/ J. Joseph Barse 
Attorneys for Defendant 
Abernethy 


[Certificate of Service, dated January 6, 1964] 


[Filed January 31, 1964] 


PLAINTIFF'S MOTION TO REQUIRE 
DEFENDANTS TO MAKE DISCOVERY 


Plaintiff, in the above cause, moves this Honorable Court, 
pursuant to Rule 37(a), F.R.C.P., and the attached Points and Auth- 
orities, for an order compelling the defendants Thomas W. Mattingly 
and Theodore J. Abernethy to answer the following questions; which 
were propounded to them on the taking of the depositions on oral exam- 
ination January 16, 1964, before Joseph J. Pastore, notary public, and 
which questions said defendants, on advice of their respective counsel, 
refuse to answer. | 

Said questions were and are not privileged, and each question was 
and is relevant to the subject matter of the pending action, as will 


appear from the transcript of proceedings filed herein and made part 


hereof. 


Questions Propounded to 
Thomas W. Mattingly: 


Page 24, Line 6: 

"Q Did you at any time following that meeting refuse to 

tell any member of the Committee what your objections 
were?" 

Page 31, Line 13: 

"@ What did you tell him were the actions that led to the 
failure to renew the privileges?" 

Page 32, Line 9: 

"Q Did Dr. Shulman ask you the reason why his privileges 
had not been renewed?"' 

"A Yes, he did, sir." 

Page 32, Line 15 "Q What did you tell him? 

Page 32, Line 18 "Q Did you tell him he had been guilty 

of any dishnorable conduct?" 

Page 32, last line "Q Did you tell him he had violated any 
rule of the hospital?" 

Page 33, Line 3 "Q Did you tell him you had any complaints 
regarding his professional conduct?" 


Page 33, 


Page 33, Line 12 


Page 34, 
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"Q Did you tell him you had ever received 
any complaints from any of his patients 
concerning his professional conduct ?"' 
"Q Did you give him any reason for the 
denial of the renewal of his courtesy 
privileges?" 
"Q Did you give Dr. Shulman any explana- 
tion as to why the Committee had recom- 
mended against renewal of his privileges?" 


Questions Propounded to 
Theodore J. Abernethy: 
Line 14 "Q What did Dr. Shulman inquire of you 


at that time or what did you tell him? 
What conversation did you have with him?" 


Line 20 "Q Now, Dr. Abernethy, did you, following 


the conversation that you had with Dr. 
Shulman on the occasion that we have 
referred to, confer with Dr. Mattingly?" 


Page 56, Last Line"Q Did he tell you that Dr. Shulman had 


Page 57, ‘line 11 


Page 58, line 11 


Page 58, Line 17 


Page 59, Line 1 


Page 59, Line 13 


been guilty of any dishonorable conduct?" 
"Q@ Did he make any statement of that sort 
about Dr. Shulman, that he had ever been 
guilty or been charged with any dishonor- 
able conduct in his profession?" 

"Q What is his reputation for integrity as 
a doctor?" 

"Q Have you ever heard any person raise 
any question concerning his professional 
integrity and ability and conduct in any 
respect?" 

"Q Doctor, from your knowledge and 
acquaintance with Dr. Shulman, do you 
personally know of any reason why his 
courtesy privileges should not continue 
with the Washington Hospital Center?" 
"Q Why ?" 
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Page 64, Line 11 "Q Will you tell us what those reasons 
are?" 


NEWMYER AND NEWMYER 


/s/ Alvin L. Newmyer 
Attorneys for Plaintiff 


[Certificate of Service, dated January 30, 1964] 


[Filed, March 16, 1964] 


INTERROGATORIES 


Plaintiff requests that Defendant Washington Hospital Center, 
through any of its authorized officers or agents, answer under oath in 
accordance with Rule 33 of the Federal Rules of Civil Procedure the 
following Interrogatories: : 

1. With respect to the land on which the Washington Hospital 


Center (hereinafter referred to as "WHC") is located, state the follow- 
ing: 


(a) the date or dates on which WHC apaguired the land; 

(b) from whom was this land acquired; 

(c) the nature of the acquisition (i.e., gift, purchase, lease, 
etc.) and the specific details of such acquisition (specifically in- 
cluding, but not limited to, any consideration paid for the land). In 
lieu of providing such details, you may attach a copy of all relevant 
documents concerning the acquisition of the land to the copy of 
your answers to these Interrogatories, ! 

(d) If any consideration was paid for the land, state the source 
or sources of such consideration, and if there was more than one 
source for such consideration, specify the amount of considera- 
tion from each source; 

(e) The value of the land at the time of its acquisiton; 

(f) Was any of the land ever sold or otherwise disposed of 
by WHC; and if so, state the details of such sale or other disposi- 
tion (including, but not limited to, the nature thereof, the date 
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thereof, and any consideration involved therein, etc.) In lieu of 

providing such details, you may attach a copy of all relevant docu- 

ments concerning such sale or other disposition to the copy of 
your answers to these Interrogatories; and 

(g) The value of the land at the present time, or if not known, 
the value of the land at the time of its last appraisal. 

2. State the needs and/or purposes which prompted the construc- 
tion of the WHC, and the names of all persons, organizations or govern- 
mental departments or agencies which determined, or participated in 
any way in the determination, that the construction of the WHC was 
appropriate or necessary. 

3. With respect to the construction of the WHC, state the follow- 
ing: 

(a) the total cost of the construction, 

(b) the source of funds to pay for the construction, and if 
there was more than one source for such funds, specify the amount 
of funds provided by each source; 

(c) if any funds for the construction of the WHC were bor- 
rowed, give the specific details of such borrowing or borrowings. 
In lieu of providing such details, you may attach a copy of all re- 
levant documents concerning such borrowing or borrowings to the 
copy of your answers to these Interrogatories; 

(d) the persons, firms or other entities (specifically includ- 
ing, but not limited to, any governmental departments or agencies) 
which had any responsibility for supervising, directly or indirect- 
ly, the construction of the WHC, and the specific responsibilities 
and duties of each; and 

(e) any person, firm or other entity to which the WHC was 
required to and/or did submit reports relating to the construc- 
tion of the WHC, and the general nature of each such report. 

4. Have there been any improvements, alterations, additions or 
modifications in excess of $5,000 to the WHC since its original cons- 
truction? If so, state with respect to each such improvement, altera- 
tion, addition or modification the following: 

(a) the date of such improvement, alteration, addition or 
modification; 
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(b) the total cost of such improvement, alteration, addition 
or modification; 

(c) the source of funds to pay for such aprevement: altera- 
tion, addition or modification; and if there was more than one 
source for such funds, specify the amount of funds provided by 
each source; i 

(d) if any funds for such improvement, alteration, addition 
or modification were borrowed, give the specific details of such 
borrowing or borrowings. In lieu of providing such details, you 
may attach a copy of all relevant documents concerning such bor- 
rowing or borrowings to the copy of your answers to these Inter- 
rogatories; ; 

(e) the persons, firms or other entities (specifically includ- 
ing, but not limited to, any governmental departments or agencies) 
which had any responsibility for supervising, directly or indirect- 
ly, such improvement, alteration, addition or modification, and 
the specific responsibilities and duties of each; and 

(f£) any person, firm or other entity to which the WHC was 
required to and/or did submit reports relating to such improve- 
ment, alteration, addition or modification, and the are nature 
of each such report. | 
5. With respect to the equipment in the WHC at the time that it 

was constructed, state with respect to each piece of equipment in ex- 
cess of $5,000 the following: 

(a) the date on which WHC acquired such Squiomenk 

(b) from whom was such equipment acquired; 

(c) the nature of the acquisition (i.e., gift, purchase, lease, 
etc.) and the specific details of such acquisition (specifically in- 
cluding, but not limited to, any consideration paid for such equip- 
ment). In lieu of providing such details, you may attach a copy of 
all relevant documents concerning the acquisition of such equip- 
ment to the copy of your answers to these Interrogatories; 

(d) if any consideration was paid for such equipment, state 
the source or sources of such consideration, and if there was 
more than one source for such consideration, specify the amount 
of consideration from each source; 
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(e) the value of such equipment at the time of its acquisition; 
‘ (f) was any of the equipment ever sold or otherwise dispos- 

ed of by WHC; and if so, state the details of such sale or other 
disposition (including, but not limited to, the nature thereof, the 
date thereof, and any consideration involved therein, etc.) In 
lieu of providing such details, you may attach a copy of all rele- 
vant documents concerning such sale or other disposition to the 
copy of your answers to these Interrogatories; and 

(g) the value of the equipment at the present time, or if not 
known, the value of such equipment at the time of its last apprais- 
al, 


6. With respect to any equipment acquired or replaced by the 
WHC since its construction, state with respect to each piece of equip- 
ment in excess of $5,000 the following: 

(a) the date or dates on which WHC acquired such equipment, 

(b) from whom was such equipment acquired; 

(c) the nature of the acquisition (i.e., gift, purchase, lease, 
etc.) and the specific details of such acquisition (specifically in- 


cluding, but not limited to, any consideration paid for such equip- 
ment). In lieu of providing such details, you may attach a copy of 
all relevant documents concerning the acquisition of such equip- 
ment to the copy of your answers to these Interrogatories; 

(d) ‘if any consideration was paid for such equipment, state 
the source or sources of such consideration, and if there was 
more than one source for such consideration, specify the amount 
of consideration from each source; 

(e) the value of such equipment at the time of its acquisi- 
tion; 

(f) 'was any of the equipment ever sold or otherwise dispos- 
ed of by WHC; and if so, state the details of such sale or other 
disposition (including, but not limited to, the nature thereof, the 
date thereof, and any consideration involved therein, etc.) In 
lieu of providing such details, you may attach a copy of all rele- 
vant documents concerning such sale or other disposition to the 
copy of your answers to these Interrogatories; and 

(g) the value of such equipment at the present time, or if 
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not known, the value of such equipment at the time of its last 

appraisal. 

7. Has the WHC ever applied for or received any funds pursuant 
to the Hill-Burton Act during any year since the WHC was organized? 
If so, state with respect to each such year the following: 

(a) the year in which the funds were applied for or received; 

(b) the amount of funds applied for or received; 

(c) the purpose for which the funds were requested or ob- 
tained; 

(d) if any of the funds were used for the construction of the 

WHC, state the amount of the funds used for this purpose and the 

percentage of the total construction cost such funds comprised; 

(e) if any of the funds were used or will be used if receiv- 
ed for the purpose of maintaining, altering or improving the WHC, 
state the amount of the funds required for this purpose during 
such year and the percentage of the total funds for this purpose 
during such year which such funds comprised or are expected to 
comprise; | 


(£) if any of the funds were used or will be used if received 
for the purpose of obtaining equipment, state the amount of the 
funds required for this purpose during such year and the percent- 
age of the total funds for this purpose during such year which 


such funds comprised or are expected to comprise; 

(g) if any of the funds were used or will be used if received 
for the purpose of conducting research, state the amount of funds 
required for this purpose during such year and the percentage of 
the total funds for this purpose during such year which such funds 
comprised or are expected to comprise; 

(h) if any of the funds were used or will be ibaa if received 
for the purpose of carrying on hospital services, state the amount 
of the funds required for this purpose during such year and the 
percentage of the total funds for this purpose during such year 
which such funds comprised or are expected to comprise; 

(i) if any of the funds were used or will be used if received 
for the purpose of constructing or maintaining facilities, state 
the amount of the funds required for this purpose during such 
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year and the percentage of the total funds for this purpose during 

such year which such funds comprised or are expected to com- 

prise. 

8. Has the WHC ever had, or does it now have, any contracts, 
commitments or other continuing relationships with the District of 
Columbia Government or any of its departments or agencies? If so, 
state with respect to each such contract, commitment or other conti- 
nuing relationship the following: 

(a) the parties to such contract, commitment or relation- 
ship; 

(b) the date of such contract, commitment or relationship; 

(c) the term of such contract, commitment or relationship; 

(d) all services rendered by, and obligations of, the WHC 
under such contract, commitment or relationship; and 

(e) the amount and date of receipt of all monies received 
by the WHC under such contract, commitment or relationship. 

9. Has the WHC ever had, or does it now have, any contracts, 
commitments or other continuing relationships with the Federal 


Government or any of its departments or agencies? If so, state with 
respect to each such contract, commitment or other continuing rela- 


tionship the following: 
(a) the parties to such contract, commitment or relation- 


ship; 

(b) the date of such contract, commitment or relationship; 

(c) the term of such contract, commitment or relationship; 

(a) all services rendered by, and obligations of, the WHC 
under such contract, commitment or relationship; and 

(e) the amount and date of receipt of all monies received by 
the WHC under such contract, commitment or relationship. 

10. Is the WHC required to make reports of any kind to the Dis- 
trict of Columbia Government or any of its departments or agencies ? 
If so, state with respect to each such kind of report the following: 

(a) to whom such report is made; 

(b) how often such report is made; 

(c) the general substance of such report; and 

(d) pursuant to what authority such report is required. 
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11. Is the WHC required to make reports of any kind to the 
Federal Government or any of its departments or agencies? If-so, 
state with respect to each such kind of report the following: 

(a) to whom such report is made; 

(b) how often such report is made; 

(c) the general substance of such report; and : 

(a) pursuant to what authority such report is required. 

12. Has the District of Columbia Government or any of its depart- 
ments or agencies ever promulgated any standards which the WHC 
observes? If so, state with respect to all such standards the follow- 
ing: 

(a) the department or agency which promulgated such stan- 
dards; 

(b) the date on which standards were itens ea and 

(c) the general substance of such standards. 

13, Has the Federal Government or any of its au ktnietits or 
agencies ever promulgated any standards which the WHC observes ? 
If so, state with respect to all such standards the following: 

(a) the department or agency which promulgated such stan- 
dards; 

(b) the date on which standards were emai alee: and 

(c) the general substance of such standards. 

14, With respect to the Hospital Advisory Council of the District 
of Columbia, state the following: 

(a) has the council or the Director of Public Health ever 
made any requests or recommendations to the WHC; and if so, 
with respect to each such request or recommendation, state the 
date thereof, the general substance thereof, and whether the WHC 
has complied with such recommendation or request; and 

(b) has any trustee, officer or other official of the WHC 
ever served on such Council; and if so, with respect to each such 
trustee, officer or other official, state the person's name, the 
year or years during which he has served on the Council, and the 
capacity in which he served on the Council. 

15. Has any person employed by the District of Columbia Govern- 
ment or any of its departments or agencies ever been a member of 
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the Board of Trustees of the WHC, or an officer or advisor of the 
WHC, ex officio or otherwise? If so, state with respect to each such 
person the following: 

(a) the name of such person, 

(b) the position held by such person with the District of 
Columbia Government or any of its departments or agencies; 

(c) the term during which such person held his position 
with the District of Columbia Government or any of its depart- 
ments or agencies; 

(d) the position held by such person with the WHC; 

(e) by whom or by what body such person was appointed or 
elected to his position with the WHC, and the date of such appoint- 
ment or election; and 

(f) the term during which such person held his position 
with the WHC. 

16. Has any person employed by the Federal Government or any 
of its departments or agencies ever been a member of the Board of 
Trustees of the WHC, or an officer or advisor of the WHC, ex officio 
or otherwise? If so, state with respect to each such person the follow- 
ing: 

(a) the name of such person; 

(b)' the position held by such person with the Federal 
Government or any of its departments or agencies; 

(c)' the term during which such person held his position 
with the Federal Government or any of its departments or agen- 
cies; 

(d) the position held by such person with the WHC; 

(e)' by whom or by what body such person was appointed or 
elected to his position with the WHC, and the date of such appoint- 
ment or election; and 

(f)' the term during which such person held his position 
with the WHC. 

17. Has the WHC ever received any research grants from the 
District of Columbia Government or any of its departments or agen- 
cies? If so, state with respect to each such research grant the follow- 


ing: 
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(a) the date of the grant; 

(b) the amount of the grant; 

(c) the department, agency or other entity which made the 
grant; and 

(d) the purpose of the grant. 

18. Has the WHC ever received any research grants from the 
Federal Government or any of its departments or agencies ? If so, 
state with respect to each such research grant the following: 

(a) the date of the grant; 

(b) the amount of the grant; 

(c) the department, agency or other entity which made the 
grant; and 

(d) the purpose of the grant. 

19. Has the WHC ever received any research grants from any 
agencies or organization not connected with the District of Columbia 
or the Federal Government or any of their departments or agencies ? 
If so, state with respect to each such research grant the following: 

(a) the date of the grant; 

(b) the amount of the grant, 

(c) the agency or organization which made the grant; and 
(d) the purpose of the grant. 

20. Has the WHC ever been inspected by the District of Columbia 
Government or any of its departments or agencies? If so, state with 
respect to each such inspection the following: 

(a) the date of the inspection; 
(b) the department, agency or other entity which made the 
inspection; 
(c) whether the inspection is made on any regular basis, 
and if so, how often the inspection is made; 
(d) the purpose of the inspection; and 
(e) the authority under which the inspection is made or re- 
quired. 

21. Has the WHC ever been inspected by the Federal Government 
or any of its departments or agencies? If so, state with respect to 
each such inspection the following: 

(a) the date of the inspection, 
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(b) the department, agency or other entity which made the 
inspection; 
(c) whether the inspection is made on any regular basis, 
and if so, how often the inspection is made; 
(d) the purpose of the inspection; and 
(e) the authority under which the inspection is made or re- 
quired. 
22. Is any portion of the revenue derived from the operation of 
the WHC exempt from Federal taxation of any kind? If so, state the 
following: 


(a) the source of the revenue which is exempt from such 
taxation; 

(b) the authority under which the revenue is claimed to be 
exempt from such taxation; 

(c) the amount of the revenue exempt from such taxation 
during each year that the WHC has operated; and 

(d) the total amount of the revenue derived from the opera- 


tion of the WHC during each year that the WHC has operated. 
23. Is any portion of the revenue derived from the operation of 
WHC exempt from District of Columbia taxation of any kind? If so, 
state the following: 
(a) the source of the revenue which is exempt from such 
taxation; 
(bo) the authority under which the revenue is claimed to be 
exempt from such taxation; 
(c) the amount of the revenue exempt from such taxation 
during each year that the WHC has operated; and 
(d) the total amount of the revenue derived from the opera- 
tion of the WHC during each year that the WHC has operated. 
24. Does the WHC pay real estate taxes on any land on which 
the WHC is located to the District of Columbia? 
(a) If so, state 
(i) the amount of such taxes paid during 
each year that the WHC has been locat- 
ed on such land; and 
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(ii) how the amount of such taxes was | 
computed or determined for each 
such year. 

(b) If not, state the authority under which the land on which 
the WHC is located is claimed to be exempt from such taxation. 
25. Does the WHC operate any training course for medical stu- 

dents, dental students, nursing students, or other persons preparing 

for careers in the medical or allied professions? If so, state with 
respect to each such course the following: 

(a) a brief description of the course; 

(b) the source of the funds for conducting the course; and 

(c) whether the course is available to all qualified students 
or other persons; and if not, state the criteria by which students 
or other persons are selected for participation in the course. 

26. Does the WHC maintain an Emergency Room? If so, state 
the following: 

(a) whether the WHC is required to treat all members of 
the public seeking emergency treatment in the Emergency Room; 
and if so, under what authority is the WHC reseed to treat 
such emergency cases; and 

(b) if the WHC does not treat all members of the public 
seeking emergency treatment in the Emergency Room, state the 
criteria which the WHC applies in denying treatment to a member 
of the public who seeks such emergency treatment. 

27. With respect to rendering medical treatment to pamieent per- 
sons seeking treatment, state the following: 

(a) whether the WHC is required to treat such indigent 
persons; and if so, under what authority is the ee required to 
treat such indigent persons; 

(b) if the WHC treats such indigent persons, is the WHC 
paid or reimbursed for rendering such treatment from any source 
and if so, state the source of such payment or reimbursement 
and the basis upon which such reimbursement is computed; and 

(c) the total amount of monies received by the WHC from 
all sources for treating indigents during each year since the 
WHC has operated. 
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28. Are the facilities of the WHC available to members of the 
public without restriction? If not, state the criteria which the WHC 
applies in denying admission to a member of the public who seeks 
treatment or services at the WHC. 

29. With respect to the non-medical facilities operated on the 
premises of the WHC (i.e., cafeteria, newstand, flowershop, etc.) 
state with respect to each such facility the following: 

(a) whether the WHC derives any revenue from the opera- 
tion of the facility; and if so, state the amount of revenue derived 
from the facility during each year that the WHC has operated; 
and 

(b) whether the facility is operated by the WHC directly 
or through concessions; and if through concessions, the criteria 
applied in awarding or negotiating such concessions. 

30. Has the WHC ever had, or does it now have, any contracts, 
commitments or other continuing relationships with any State of the 
United States or any department or agency thereof? If so, state 
with respect to each such contract, commitment or other continuing 
relationship the following: 

(a) the parties to such contract, commitment, or relation- 
ship; 

(b) ‘the date of such contract, commitment or relationship; 


(c) the term of such contract, commitment or relationship; 
(d) all services rendered by, and obligations of, the WHC 
under such contract, commitment or relationship; and 
(e) the amount and date of receipt of all monies received by 
the WHC under such contract, commitment or relationship. 
31. With respect to each year that the WHC has been in opera- 
tion, state the following: 


(a) the total amount of money derived from its operations; 

(b) | the amount of monies received from patients who were 
residents outside of the District of Columbia; 

(c) the total income of the WHC from sources outside of the 
District of Columbia; 

(d) the total number of resident or student doctors or in- 
terns whose legal residence is outside of the District of Columbia; 
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(e) the total number of resident or student nurses whose 
legal residence is outside of the District of Columbia; and 
(f) the total number of doctors who have staff privileges of 
any kind at the WHC who have offices outside of the District of 
Columbia. 


Please take notice that a copy of such answers must be served 
upon the undersigned within fifteen (15) days after the service of 
these Interrogatories. 


Dated: March 16, 1964. 


Alan Y. Cole 
1730 K Street, N. W. 
Washington 6, D.C. 


Attorney for Plaintiff 


[Certificate of Service] 


[Filed, March 30, 1964] 


OBJECTIONS TO INTERROGATORIES PROPOUNDED 
BY THE PLAINTIFF TO DEFENDANT, WASHINGTON 
HOSPITAL CENTER 


Oe 


The defendant, Washington Hospital Center, objects to interroga- 
tories numbered 1 through 31, inclusive, of the 18 -page set of inter- 
rogatories propounded by the plaintiff, Isidore Shulman, on the ground 
that said interrogatories are all addressed to issues which have been 
decided by this Court and are res adjudicata as between the plaintiff 
and this defendant. 

In support of its objections, this defendant relies upon the 14-page 
Opinion filed herein by Judge Holtzoff on October 9, 1963 and upon its 
Memorandum of Points and Authorities in support of its second Motion 
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for Summary Judgment filed herein on December 16, 1963 and which 
is now ready for argument. 


Respectfully submitted, 


Jackson, Gray & Laskey 


/S/ John L. Laskey 


Attorney for Defendant 


[Certificate of Service] 


[Filed, April 16, 1964] 


PLAINTIFF'S STATEMENT OF GENUINE ISSUES 


The following are material facts as to which there exist genuine 
issues necessary to be litigated in this case: 

1. The extent to which the funds, property and authority of 
the Federal Government and/or the District of Columbia are involved 
in the financing, activities and affairs of Defendant Washington Hospi- 
tal Center. 

2. Whether the Federal Government and/or the District of 
Columbia have become so involved in the activities and affairs of 
Defendant Washington Hospital Center that the activities and affairs 
of the Hospital Center are subject to the requirements of due process. 

3. Whether Defendant Washington Hospital Center has been 
fulfilling the functions, and is the chosen instrument, of the Congress, 
the Executive Branch of the Federal Government and/or the District 
of Columbia. 

4, Whether Defendant Washington Hospital Center violated its 
by-laws, rules and/or regulations when it terminated Plaintiff's cour- 
tesy staff membership. 

5. Whether the terminations of Plaintiff's courtesy staff mem- 
bership by Defendant Washington Hospital Center was without cause or 
justification and/or arbitrary and capricious. 
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6, Whether Defendant Washington Hospital Center is engaged 
in interstate commerce or in activities which affect interstate com- 
merce, 

ei Whether Defendants engaged in a conspiracy to terminate © 
Plaintiff's courtesy staff membership at Defendant Washington Hos- 
pital Center and/or to restrict Plaintiff in the RPaeEeSS of medicine 
in the District of Columbia. 

8. Whether the termination of Plaintiff's courtesy staff mem- 
bership at Defendant Washington Hospital Center has restricted his 
practice of medicine in the District of Columbia. 

9, Whether Plaintiff has sustained damage by reason of the 
termination of his courtesy staff membership at Defendant Washington 
Hospital Center. 


/s/ Alan Y. Cole 
Attorney for Plaintiff 


[Certificate of Service] 


[Filed, August 5, 1964] 


MEMORANDUM OPINION 


The complaint in this case was filed on June 12, 1963 against the 
Washington Hospital Center and certain members of its Board of 
Trustees and medical staff. The complaint alleged that plaintiff, a 
licensed physician, had been denied renewal of his staff privileges at 
the Washington Hospital Center for no apparent reason without notice 
or hearing. The complaint sought restoration of plaintiff’ s staff privi- 
leges and damages. 

Defendants Hospital Center, Loughery and Preston filed a motion 
for summary judgment. Defendants’ summary judgment motion was 
granted by Judge Holtzoff of this Court on October 9, 1963. Judge 
Holtzoff's opinion granting such motion is reported at 222 F. Supp.59. 
Defendants Mattingly and Abernethy each filed a motion to dismiss 
which motions were also granted by Judge Holtzoff. In the orders 
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granting the motions, plaintiff was granted leave to amend his com- 
plaint. 

On November 4, 1963, plaintiff filed an amended complaint. De- 
fendants answered and filed motions for summary judgment. These 
motions of the defendants for summary judgment are now before this 
Court for determination. The amended complaint of plaintiff contains 
three counts. 

Count one seeks declaratory and injunctive relief. Plaintiff asks 
that this Court declare the termination of plaintiff's courtesy staff 
privileges at defendant hospital to be null and void and to reinstate 
him as a member of the defendant hospital's courtesy staff. Plaintiff 
also asks this Court to compel defendants to comply with procedural 
requirements of the by-laws of defendant hospital and its medical 
staff and to grant plaintiff an impartial hearing in conformity with due 
process of law. 

In support of the relief requested, plaintiff alleges that he is a 
duly licensed and qualified practicing physician who has practiced in 
Washington, D. C. for more than 23 years; that he has never violated 
any of the by-laws or regulations of defendant hospital, or has ever 
been guilty of any misconduct professionally or otherwise; that defend 
ant hospital was built by the United States on ground provided by the 
United States; that in addition to its income from private patients, 
defendant hospital receives funds from the District of Columbia for 
medical care to indigent persons and is designated by the District 


of Columbia as the destination for all emergency ambulance cases, 


that defendant hospital has received substantial financial contributions 
from the United States in support of the hospital; and that defendant 
hospital's maintenance and operation is so interwoven with the public 
interest, that it is in fact functioning as a public hospital. 

Plaintiff also alleges in his complaint that the termination of his 
courtesy staff membership was in violation of the procedures pres- 
cribed by the by-laws of defendant hospital and its medical staff and 
in violation of his constitutional right to due process. 

In no way do the allegations of this first count of the amended 
complaint differ materially from the allegations contained in the ori- 
ginal complaint. All the same allegations and facts were before Judge | 
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Holtzoff when he granted defendants' motion for summary judgment 
on October 9, 1963. "A summary judgment is a judgment in bar that 
results from an application of substantive law to facts that are estab- 
lished beyond reasonable controversy."’ 6 Moore's Federal Practice 
§56.11, p. 2057 (2d Ed. 1953). A valid and final summary judgment 
has the conclusive consequences of judgments in general. 3 Barron 
and Holtzoff, Fed. Practice and Procedure $1246, p. 211 (Wright Ed., 
1958). A valid and final judgment "upon the merits" is conclusive not 
only as to issues actually litigated but also those which might reason- 
ably have been raised as integral to the same cause of action. 
Restatement of Judgments, §48, 50(1942). A valid and final judgment 
which does not determine "the merits" of the controversy is neverthe- 
less conclusive as to those issues actually decided by the Court. 
Restatement of Judgments §49 (1942). 

As stated by the Supreme Court, "[a] cause of action does not con- 
sist of facts, but of the unlawful violation of a right which the facts 
show. The number and variety of the facts alleged do not establish 
more than one cause of action so long as their result, whether they be 
considered severally or in combination, is the violation of but one right 
by a single legal wrong. ... ‘The facts are merely the means, and 
not the end, They do not constitute the cause of action, but they show 
its existence by making the wrong appear. The thing, therefore, which 
in contemplation of law as its cause, becomes a ground for action, is 
not the group of facts alleged in the declaration, bill, or indictment, 
but the result of these in a legal wrong, the existence of which, if true, 
they conclusively evince.’ Chobanian v. Washburn Wire Co., 33 R. I. 
289, 302.'’ Baltimore S. S. Co. v. Phillips, 274 U. S. 316, 321 (1927). 
(Emphasis in original). To this same effect see also Williamson v. 
Columbia Gas & Electric Corp., 186 F.2d 464 (CA 3, 1950). 

Moreover, count one of plaintiff's amended complaint raises issues 
which were expressly decided by Judge Holtzoff in his opinion at 222 
F. Supp. 59. As to the issue of Washington Hospital Center’ s charac- 
ter as a "private" hospital, the Court said: "The conclusion is inesca- 
pable that the Washington Hospital Center is a private hospital within 
the criterion enunciated by the authorities."" 222 F. Supp. at 62. With 
respect to the issue of the discretionary power of the Board of Trustees 
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of defendant hospital to exclude plaintiff from courtesy staff privileges, 
the Court said: "The action of hospital authorities in refusing to ap- 
point a physician or surgeon to its medical staff, or declining to renew 
an appointment that has expired, or excluding any physician or surgeon 
from practicing in the hospital, is not subject to judicial review. The 
decision of the hospital authorities in such matters is final." 222 F. 
Supp. at 63. The Court then proceeded to state that the "only possible 
exception" to this rule would be "'a case in which there is a failure to 
conform to procedural requirements set forth in [the hospital's] consti- 
tution, by-laws, or rules and regulations." 222 F. Supp. at 63. But the 
Court continued: "In that event the extent of judicial review is to re- 
quire compliance with the prescribed procedure. Beyond that, the 
courts do not interfere. In the instant case, the by-laws, which are a 
part of the record on this motion, do not provide any specific proce- 
dure.” 222 F. Supp. at 63. For all these reasons, this Court finds 
that the first count of plaintiff's amended complaint is barred as being 
res judicata and may not be relitigated. 4 

Count two of the complaint alleges that defendants conspired to 
deprive plaintiff of his courtesy staff privileges in violation of Sections 
1, 2 and 3 of the Sherman Act, 15 U.S.C. §1, 2 and 3. Plaintiff sues 
for the injunctive relief made available to private litigants against 
such conspirators by Section 26 of the Clayton Act, 15 U.S.C. §26. 
Section 1 of the Sherman Act declares illegal "every contract, combi- 
nation. . . or conspiracy, in restraint of trade or commerce among 
the several States or with foreign nations. . . .'’ Section 2 of the 
Sherman Act declares "every person who shall monopolize, or attempt 
to monopolize any part of the trade or commerce among the several 
States or with foreign nations. . . ." to be guilty of a crime. These 
two sections of the Sherman Act are concerned only with restraints of 
trade and monopolies occurring in interstate and foreign commerce. 
With respect to count two of the amended complaint it can be said"... 
the plain implication of the facts alleged is that plaintiff's business is 


1 while Judge Holtzoff's orders granting motions to dismiss filed by defend- 


ants Mattingly and Abernethy would not be res judicata as to the claims of count 
one of the amended complaint against the two defendants, this Court will follow 
the ruling of Judge Holtzoff with respect to their present motion for summary 
judgment. 
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only the furthering of the described services in the District of Columbia 
from which it follows that the activities attributed to defendants do not 
come within the control of the Commerce Clause or, therefore, within 
either Sections 1 or 2 of the Sherman Act.” Darnell v. Markwood, 
95 U.S. App. D. C. 111, 113 (1954). See Elizabeth Hospital, Inc. v. 
Richardson, 269 F.2d 167 (CA 8, 1959), cert. den., 361 U. S. 884; 

Riggall v. Washington County Medical Society, 249 F. 2d 266 (CA 8, 
1957), cert. den., 355 U. S. 954 (1958); Spears Free Clinic v. Cleere, 
197 F. 2d 125 (CA 10, 1952). 

Section 3 of the Sherman Act declares illegal every contract, 
combination. . . or conspiracy, in restraint of trade or commerce 
inthe. . . District of Columbia... ." This section is prima 
facie applicable to the parties herein. See American Medical Associa- 
tion v. U. S., 317 U. S. 519 (1943). In defense of this claim defendants 
assert that the practice of medicine is not trade or commerce within 
the meaning of the Sherman Act. However, in American Medical 
Association v. U. S. supra, the Supreme Court, while expressly not 
deciding whether a physician's practice of his profession constituted 
trade under Section 3 of the Sherman Act, nevertheless held the 
Association criminally liable for restricting access to hospital facili- 
ties in the District of Columbia. For what is embraced by the term 
“trade” see also Atlantic Cleaners and Dyers v. U.S., 286 U. S. 427, 
434-37 (1932). Nor is defendants’ claim that this case is within the 
exception of disputes concerning terms or conditions of employment 
valid. American Medical Association v. U. S., supra. | 

Likewise defendants’ contention that plaintiff has an insufficient 
interest to invoke the Sherman and Clayton Acts is meritless. Darnell 
v. Markwood, 95 U. S. App. D. C, 111 (1954). Finally, the law "affords 
no justification for anti-competitive collective action taken without 
according fair procedures." Silver v. New York Stock Exchange, 373 
U. S. 341, 364 (1963). 

However, "i]t is basic in the law of conspiracy that you must 
have two persons or entities to have a conspiracy. A corporation 
cannot conspire with itself any more than a private individual can, and 
it is the general rule that the acts of the agent are the acts of the cor- 


poration."" Nelson Radio and Supply Company v. Motorola, 200 F.2d 
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911, 914 (CA 5, 1952), cert. den., 345 U. S. 925 (1953), Poller v. 
Columbia Broadcasting System, Inc., 109 U. S. App. D. C. 170, 174 
(1960), reversed on other grounds, 368 U. S. 464 (1962). 2 

For the foregoing reasons defendants' motions for summary judg- 
ment will be granted with respect to count two of the amended com- 
plaint, which charges defendants with violations of Sections 1,2 and 3 
of the Sherman Act, 15 U.S.C. §1, 2 and 3. 

Count three of the amended complaint seeks damages for injury 
suffered by plaintiff due to the defendants’ conspiring to deprive him 
of his courtesy staff privileges. A civil conspiracy is a combination 
of two or more persons by concerted action to accomplish an unlawful 
purpose, or to accomplish a lawful purpose by unlawful means. Duplex 
Printing Press Co. v. Daring, 254 U. S. 443, 465 (1921); Cooper v. 
O'Connor, 69 U. S. App. D. C. 100, 107 (1938), cert. den., 305 U. Ss. 
643 (1938). The cause of action "is not created by the conspiracy, but 
by the wrongful acts done by the defendants to the injury of the plain- 
tiff." De Bobula v. Goss, 90 U. S. App. D. C. 28, 29 (1951), quoting 
Ewald v. Lane, 70 App. D. C. 89, 90 (1939). And generally, an act 
otherwise lawful when done by one person alone does not become un- 
lawful when done by several persons in pursuance of an agreement. 
Carr v. Watkins, 177 A.2d 841, (Ct. App., Md. 1962). Here, assuming 
a conspiracy, neither the end of any such conspiracy nor the means 
utilized to effect that end, were unlawful. Shulman v. Washington 
Hospital Center, 222 F. Supp. 59, 63 (DDC, 1963). Moreover, count 
three, as did count two, asserts a conspiracy entered into between 
defendant corporation and the other defendants, officers and agents 
of the corporation. Since the acts of the agents are the acts of the 
corporation, the allegation amounts to a claim that defendant hospital 
conspired with itself. But a corporation cannot conspire with itself. 


Poller v. Columbia Broadcasting System, Inc., supra. Summary judg- 


2 Plaintiff cites Lorain Journal v. United States, 342 U.S. 72 S, Ct.181 143 


(1951) for the principle that a corporation may consire with its officers and 
agents. Butithe Supreme Court did not so hold in that case. Moreover, in 
Poller v. Columbia Broadcasting System, decided subsequent to Lorain Journal, 
the Supreme Court had the very question before it. But in deciding Poller and 
reversing the Court of Appeals on other grounds, the Supreme Court found it 
unnecessary to pass on the point. 368 U.S. at 469. 
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ments will, therefore, be entered in favor of defendants with respect 
to count 3. 
An order will be entered herein granting summary judgments in 
favor of defendants of the entire amended complaint. 


Dated: August 5, 1964 


/s/ William B. Jones 
United States District Judge 


[Filed August 5, 1964] 
ORDER 


Pending the determination of defendants’ motions for summary 
judgment the Court has held in abeyance plaintiff's motion to require 
defendants Mattingly and Abernethy to answer certain questions which 
had been propounded to them in taking of their depositions on oral 
examination as well as defendant Washington Hospital Center's objec- 
tions to certain interrogatories propounded to it by the plaintiff, and 
the Court this day having granted defendants’ motions ict summary 
judgment, it is this 5th day of August, 1964. 

ORDERED that plaintiff's motion to require defendants Mattingly 
and Abernethy to answer certain questions which had been propounded 
to them on the taking of their depositions on oral examination be and 
the same is hereby denied as being moot; 


AND FURTHER ORDERED that defendant Washington Hospital 
Center's objections to certain interrogatories propounded by the plain 
tiff be and the same are hereby denied as being moot. 


/s/ William B. Jones 
United States District Judge 


[Filed August 5, 1964] 


ORDER 


Defendants’ motions for summary judgment having come on for 
hearing, and the Court having heard argument of counsel and having 
considered memoranda in support of and in opposition to the motions, 
it is this 5th day of August, 1964, 

ORDERED that defendants’ motions for summary judgment be 
and the same are hereby granted. 


/s/ William B. Jones 
United States District Judge 


[Filed, August 28, 1964] 


NOTICE OF APPEAL 


Notice is hereby given this 28th day of August, 1964, that Plain- 
tiff, Isidore Shulman, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment and Order of 
this Court entered on the 5th day of August, 1964 (involving the Amend 
ed Complaint), and the judgment and Order entered on October 15, 
1963, and the Orders entered on October 15 and October 17, 1963, 
(except the leave to file an Amended Complaint), and the Order enter- 
ed on August 5, 1964, denying Plaintiff's Motion to require Defendants 
Mattingly and Abernethy to answer certain questions at their deposi- 
tions, all in favor of the above-indicated Defendants and against said 
Plaintiff. 


Cole and Groner 


By /s/ Alan Y. Cole 
/s/ Isaac N. Groner 
Attorneys for Plaintiff 
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QUESTIONS PRESENTED 


1, May a hospital—constructed and equipped pursuant to Congres- 
sional legislation and appropriations and receiving significant public 
funds from contracts with the District of Columbia—terminate a physi- 
cian's staff privileges, which have been in active use without question 
for over a score of years, without notice, charges, hearing or assur- 
ance of impartial decision and without giving any reason whatsoever 
for its action? 


2. Where a hospital's rules require: (a) that its Board of Trustees 
act with respect to renewals of staff privileges "annually on a fixed 
date for the year January 1 through December 31"; and (b) that "Refus- 
al of privileges shall be limited according to the standards commonly 
accepted by the profession"; and where, by custom, the failure to take 
action against subsisting staff privileges before the first of the year 
has meant automatic renewal of them; may a physician who has enjoyed 
staff privileges for over a score of years be denied them after a year 
has begun, before action by the Board of Trustees and without any 
reason whatsoever ? 


3. May a hospital corporation's officers and employees conspire 
with the hospital to violate the Antitrust laws and to cause a physician 
damage by terminating his staff privileges when that action was not 
authorized by the hospital's rules and when it may have been motivated 
by personal and arbitrary reasons on the part of at least! some of the 
officers and employees? 


4. When a plaintiff physician's complaint raises the foregoing is- 
sues, may the District Court grant summary judgment for defendants, 
when there are outstanding and unanswered: 


a. Interrogatories directed to the hospital addressed to the de- 
tails of its involvement with the United States and the District of 
Columbia; and 


b. Questions on oral deposition relating to the violation of the 
hospital's rules and the conspiracy among the defendants ? 


QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 


Background 

Original Complaint 

Initial Opinion 

Amended Complaint 

Second Opinion . 

Depositions: Procedural, Due Process, Antitrust and 
Conspiracy Issues ....--. 

Interrogatories: The Issue 


STATUTES, TREATIES, REGULATIONS OR RULES INVOLVED : 
STATEMENT OF POINTS 


ARGUMENT 


I. The Washington Hospital Center Could Not Terminate 
Appellant's Courtesy Staff Privileges Arbitrarily, Without: 
Notice or Hearing, Without Rational Reason for Its Action, 
and Without Being Subject to Judicial Review 


A. The Involvement of the Federal and District of Columbia 
Governments in the Affairs of WHC Renders WHC Subject 
to Constitutional Standards 


1. The Legal Standard Which Must Govern in This Case 
Is That a Sufficient Degree of Governmental Involve- 
ment Renders Ostensibly Private Action Subject to 
Constitutional Standards 


a. Burton v. Wilmington Parking Authority: The 
Leading Supreme Court Decision 


b. Simkins v. Moses H. Cone Memorial Hospital: 
Application of the Burton Case to a "Private" 
Hospital 


c. Eaton v. Grubbs; The Most Recent Hospital Case 
2. There Is a Significant Public Involvement in WHC .. 


B. The Summary Termination of Appellant's Courtesy Staff 
Membership Was in Violation of WHC Rules 

fl. The Amended Complaint States a Cause of Action Under the 
Antitrust Laws .. 


Index, continued 


I. If Appellant's Contentions With Respect to Counts One and 
Two Are Sustained, Count Three Must Also Be Sustained .. 


CONCLUSION 
APPENDIX 


TABLE OF CITATIONS 
CASES: 


American Medical Association v. United States, 317 U.S. 519 (1943) .. 


Atlantic Insurance Agency, Inc. v. Jordan, 97 U.S. App. D.C. 184, 
229 F.2d 758 (1955) 


Blende v. Maricopa County Medical Society, 
393 P.2d 926 (1964) 


Bolling v. Sharpe, 347 U.S. 497 (1954) 
Boynton v. Virginia, 364 U.S. 454 (1960) 


* Burton v. Wilmington Parking Authority, 
365 U.S. 715 (1961) eee. 10, 11, 15, 16, 17, 19, 22, 23, 24, 25 


Carolene Products Co. v. United States, 323 U.S. 18 (1944) 
City of Greensboro v. Simkins, 246 F.2d 425 (4th Cir., 1957) 


Derrington v. Plummer, 240 F.2d 922 (5th Cir., 1956), 
cert. denied, 353 U.S. 924 (1957) 


Eaton v. Board of Managers of James Walker Memorial 
Hospital, 261 F.2d 521, cert. denied, 359 U.S. 984 (1959) 


Eaton v. Grubbs, 216 F Supp. 465 (E.D.N.C., 1963) . 
* Eaton v. Grubbs, 329 F.2d 710 (4th Cir., 1964) 10, 11, 17, 18 


Falcone v. Middlesex County Medical Society, 34 N.J. 582, 
178 A.2d 791 (1961) 


Farmer v. Moses, 232 F.Supp. 154 (S.D.N.Y., 1964) 


Griesman v. Newcome Hospital, 76 N.J. Super. 149, 
183 A.2d 878 (1962) 


Hampton v. City of Jacksonville, Florida, 304 F.2d 320 (5th Cir., ites 
cert. denied, 371 U.S. 911 (1962) 


Hunter-Wilson Distilling Co., Inc. v. Foust Distilling Co., 
84 F.Supp. 996 (M.D. Pa., 1949) 


Jones v. Marva Theatres, Inc., 180 F.Supp. 49 (D. Md., 1960) 


Table of Citations, continued 


Jordan v. United Insurance Company of America, 
110 U.S. App. D.C. 112, 289 F.2d 778 (1961)... 


* Lorain Journal v. United States, 342 U.S. 143 (1951) 
Merriam Company v. Saalfield, 241 U.S. 22 (1916) 


Nelson Radio and Supply Company v. Motorola, 200 F.2d 911 
(5th Cir., 1952), cert. denied, 345 U.S. 925 (1953) 


Old Colony Trust Co. v. Omaha, 230 U.S. 100 (1913) 


Parkway Baking Company v. Freihofer Baking Company, 
255 F.2d 641 (3d Cir., 1958) 


Poller v. Columbia Broadcasting System, Inc., 109 U.S. App. D.C. 170, 
284 F.2d 599 (1960) 


Poller v. Columbia Broadcasting System, Inc., 368 U.S. 464 (1962) 
Schine Chain Theatres v. United States, 334 U.S. 110 (1948) 
Schneider v. Rusk, 377 U.S. 163 (1964) 

* Silver v. New York Stock Exchange, 373 U.S. 341 (1963) . 


Simkins v. Moses H. Cone Memorial Hospital, 
211 F.Supp. 628 (M.D.N.C., 1962) 


*Simkins v. Moses H. Cone Memorial Hospital, 323 F.2d 959 
(4th Cir., 1963), cert. denied, 378 U.S. 936 (1964) 
22, 23, 24, 


Smith v. Holiday Inns of America, 220 F.Supp. 1 (M.D. Tenn., 1963) .... 


Statom v. Board of Com'rs of Prince George's County, 
233 Md. 57, 195 A.2d 41 (1964) 


Territory of Alaska v. American Can Co., 358 U.S. 224 (1959) | 
Turner v. City of Memphis, 369 U.S. 350 (1962) 
United States v. Diebold, Inc., 369 U.S. 654 (1962) 


United States v. General Motors Corp., 121 F.2d 376 (7th Cir., 1941), 
cert. denied, 314 U.S. 618 (1941) 


White Bear Theatre Corp. v. State Theatre Corp., 
129 F.2d 600 (8th Cir., 1942) 


Table of Citations, ‘continued 


STATUTES: 


* Public Law 648, 79th Cong., 2d Sess., 60 Stat. 896 (August 7, 1946) ...7, 8, 20 
Public Law 85-170, 85th Cong., 1st Sess., 71 Stat. 433 
(August 28, 1957) 
MISCELLANEOUS: 


*H. Rep. No. 2545, 79th Cong., 2d Sess. 7 (1946) 
Sen. Rep. No. 430, 85th Cong., 1st Sess. 1-2 (1957) 


Hearings Before the Subcommittee of the Senate Committee on 
Appropriations, 85th Cong., 1st Sess. 2872 (1963) . 


* Cases or authorities chiefly relied upon ave marked by asterisks. 


Anited States Court of Appeals 
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Appeal From a Judgment of the United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Judgment was entered against Appellant Isidore Shulman, plaintiff 
below, on August 5, 1964 (JA 90). Notice of Appeal was filed on August 
28, 1964 (JA 90). The appeal was docketed in this Court on October 6, 
1964, jurisdiction being based upon 28 U.S.C. $1291. 


STATEMENT OF THE CASE 
Background_ 


Appellant, who has a post graduate as well as the usual graduate 
degree in medicine, has been a duly qualified and licensed physician in 
active practice in the District of Columbia Area for more than 23 years 
(JA 50). + His specialty is internal medicine and cardiology; he is 
the author of numerous publications in the field which are utilized for 
instruction purposes; and a substantial portion of his practice is as 
consultant to other physicians whose patients have heart ailments 
(JA 50-1). Appellant was a member of the courtesy medical staff of 
Emergency Hospital and a member of the active medical staff of Gar- 
field Hospital for more than 20 years prior to February 1958, when 
those hospitals, together with others, combined and commenced opera- 
tion as the Washington Hospital Center (hereinafter 'WHC"), an Appel- 
lee herein; and Appellant served as a member of the courtesy staff of 
WHC from the time of its commencement until the events complained 
of in this case (JA 52).” At no time prior to those events was any 
complaint made by or on behalf of any of these hospitals, or otherwise, 
with regard to the exercise by Appellant of his staff privileges, nor was 
any intimation ever given that his membership in WHC was in jeopardy. 
(JA 3, 52). 


1 These facts and the facts which follow have been taken from the Com- 
plaints (original and amended) and were either admitted or not specifically 
denied. Since this case was decided by the District Court on motions for 
summary judgment, the record must be viewed "in the light most favorable 
to [ Appellant] , the party opposing the motion * * *" Poller v. Columbia 
Broadcasting System , Inc., 368 U.S. 464, 473 (1962); accord, United States 
v. Diebold, Inc., 369 U.S. 654 (1962). 


2 Membership on the Courtesy Staff entitles a physician to have his pri- 
vate patients! admitted to WHC where he may attend them. Affidavit of 
Loughery (JA 7; see also, JA 40). 


On January 10, 1963, Appellant telephoned WHC in a routine manner 
to reserve a hospital bed for one of his patients. He was abruptly told 
he could no longer make such reservations because his courtesy privi- 
leges had been revoked (JA 2, 52). Appellant was not given any prior 
notice of this action; he was never afforded any statement of charges; 
he was not granted or offered a hearing; and he has never been given 
any indication of the reasons, if any, which prompted Appellees to take 
this action (JA 2-3, 52-3). On January 24, 1963, Appellee Loughery, 
the Hospital Administrator of WHC, wrote Appellant that the Executive 
Committee of the Board of Directors of WHC had directed that Appel- 
lant be notified that his courtesy staff privileges had not been renewed 
for 1963. After Appellant had obtained counsel and counsel had protest- 
ed, Appellee Mattingly, Chairman of the WHC Department of Medicine, 
wrote Appellant on March 28, 1963, inviting him to meet with the 
Medical Advisory Staff. Appellant declined, pointing out that it was un- 
fair to ask him to appear before the same people who had already pre- 
judged him. In response, Appellee Mattingly reiterated the original 
invitation and ignored Appellant's request that he be given the opportun- 
ity to appear before personnel other than those who had already taken 
the action against him (JA 2-3, 52-3, 8). 


Original Complaint 


On June 12, 1963, Appellant filed his original Complaint for declar- 
atory relief and damages. In addition to WHC, Mattingly and Loughery, 
the defendants were A. Murray Preston, the WHC President and Chair- 
man of its Board of Trustees, and Theodore J. Abernethy, the WHC 
Chief of Medical Staff, who are also Appellees herein. Reciting the 
facts set forth above, Appellant alleged that the action taken by Appel- 
lees "constituted an unlawful and illegal deprivation of his Constitution- 
al right to due process and a malicious abuse of discretion that is cal- 
culated to impair his professional standing and his relationship with 
other physicians and patients and to deprive him of substantial income 


in the practice of his profession" (JA 2-4). Appellees filed motions to 
dismiss and motions for summary judgment (JA 4-5, 6, 37); all of 
which were granted (JA 48-9). 


Initial Opinion 


In granting the aforesaid motions, the District Court (Holtzoff, J.) 
issued an opinion on October 9, 1963 (JA 39-48) which held in essence 
that the failure of a "private" hospital to renew the membership of a 
physician on its courtesy staff was not subject to judicial review. The 
Court conceded that there was a possible exception to this sweeping 
view: where "the hospital violates procedural requirements prescribed 
by its own charter, constitution, by-laws, rules or regulations", but 
held that this "aspect is not involved in this case" (JA 39, 46) because 
the WHC's By-laws "do not provide any specific procedure" (JA 44). 


In its holding that the action of Appellees was not subject to judicial 
review, the Court relied upon the legal standard, reflected in the only 
cases which were cited and discussed by the parties at that time, that 
a “private” hospital -- one whose operation was not controlled by pub- 
lic officials or employees -- had complete discretion as to medical 
staff membership, and thus could discontinue such a membership for 
no reason or for an utterly arbitrary and capricious reason (JA 44-7). 


In the Orders granting Appellees’ motions, the Court expressly 
granted Appellant leave to file an amended complaint (JA 48-50). 


Amended Complaint 


On November 4, 1963, Appellant filed an Amended Complaint in 
three counts (JA 50-6). The First Count recited, inter alia, that WHC 
had been built pursuant to legislation and contracts with the United 
States Government and that it received compensation from the District 
of Columbia Government, and alleged that WHC's "maintenance and 
operation is so interwoven with the public interest that it is, in fact, 
functioning as a public hospital" (JA 51-2). It alleged further that the 


discontinuance of Appellant's courtesy staff membership ' violated 
WHC's Bylaws, Rules and Regulations (JA 53). The Second Count al- 
leged a violation of the Antitrust laws by virtue of a conspiracy among 
Appellees to restrain Appellant in his right to practice medicine in the 
District of Columbia (JA 54-5). The Third Count alleged'a malicious 
and unlawful conspiracy (JA 55-6). Appellant sought a declaration of 
rights and an injunction as well as damages (JA 54- -6). 


Appellees once again filed motions for summary judgment (JA 64-6); 
and on August 5, 1963 summary judgment was again granted (JA 90). 


Second Opinion 


In its second opinion (JA 83-9), the District Court (ol ones, J.) held 
that the denial of the earlier motions was res judicata as to the First 
Count (JA 84-6); and did not make any independent examination of the 
legal standard to be applied in judging the allegations of the Amended 
Complaint directed towards public involvement in WHC. So far as ap- 
pears, the Court gave no consideration to the recent and supervening 
decisions applying the standard that sufficient public participation and 
involvement in an ostensibly "private" hospital renders that hospital's 
conduct subject to constitutional standards. 


On the Second Count of the Amended Complaint, which raised the 
Antitrust question, the Court held that the practice of medicine consti- 
tuted trade or commerce within the meaning of the Sherman Act, and 
that Appellant had a sufficient interest to invoke the Antitrust laws 
(JA 87). The Court ruled against Appellant, however, on the ground 
that there can be no conspiracy between a corporation and its agents 
(JA 87-8). On the Third Count, the Court found no unlawful objectives, 
and concluded that there could therefore be no unlawful conspiracy 
(JA 88-9). 


Depositions: Procedural, Due Process, Antitrust and Conspiracy 
Issues 


‘In his Amended Complaint, Appellant alleged that Appellees had 
violated the applicable Rules of WHC in the procedure -- or lack of 
procedure -- which had been employed in excluding him from the 
courtesy staff; and that they had wilfully conspired to violate the Anti- 
trust laws, ‘and to cause him damage by that exclusion. The thrust of 
these allegations hinges on such considerations as who conceived the 
idea of excluding Appellant, the identity and interests of those with 
whom the idea was discussed, and the nature and timing of such dis- 
cussions. Such facts were manifestly and uniquely in the possession 
of Appellees. 


In order to make discovery with respect to such matters, Appellant 
sought to take the oral depositions of Appellees Mattingly and Abernethy 
(JA 66). In the Course of these depositions, each of these Appellees 
refused to answer certain questions propounded to them. They would 
not discuss the reasons for the discontinuance of Appellant's courtesy 
staff privileges; nor the statements concerning this matter which they 
had made to Appellant, to one another and to members of the WHC 
staff. To obtain answers to these critically relevant questions, Appel- 
lant filed a motion to require Appellees to make discovery (JA 67-9). 


On August 5, 1964, the District Court denied the motion as moot 
in view of its grant of summary judgment to Appellees (JA 89). 


Interrogatories: The Issue of Public Involvement in WHC 


The record before the Court below included the contracts between 
the United States and various hospitals which provided for the estab- 
lishment of the WHC. ° The record included both the initial contract, 


° These contracts were attached as Exhibit 5 to the Request for Admis- 
sion of Genuineness of Documents filed by Appellees WHC, Loughery and 
Preston (JA 8-9); and Appellant admitted the genuineness of these con- 
tracts (JA 37). 


dated July 3, 1952 (JA 22-8), and a supplemental contract, dated July 
27, 1959 (JA 28-36). Both contracts recited that they were being enter- 
ed into pursuant to Federal legislation, commencing with Public Law 
648, 79th Cong., 2d Sess., 60 Stat. 896 (August 7, 1946) (JA 22, 29). 


The 1952 contract declared that under this Law, "the Federal Works 
Administrator, in order to assist in providing more adequate hospital 
facilities in the District of Columbia, was directed to provide a hospital 
center of such size and design as he should deem feasible and econom- 
ical of operation." (JA 22-3). The 1959 contract recited that under 
the authority of Public Law 648, "the parties hereto entered into an 
agreement for the construction of a modern hospital center on grounds 
of the Government at the United States Soldiers' Home; and further 
agreed that upon completion the hospital center so constructed would be 
conveyed by the Government to Center in exchange for the conveyance 
by Emergency, Garfield and Episcopal of certain specified properties 
to the Government" (JA 29). The United States was obligated to "Ac- 
quire jurisdiction over a tract of land situate in the District of Colum- 
bia and being a portion of that property popularly known as the Soldiers 
Home, and to construct and equip thereon a standard, voluntary, acute, 
general hospital complete with furniture and fixed equipment; an ap- 
purtenant and adjunctive out-patient department designed for scheduled 
duplicate use of children and adults; domiciliary and training facilities 
for nurses with furniture and equipment; and approaches, parking 
areas, and miscellaneous utilities necessary and incidental to the ac~ 
commodation of patients and patrons of the hospital center" (JA 24). 
The contract further specified the approximate number of beds and 
other facilities which the hospital would have (JA 24). | 


In return, WHC was principally obliged to: "Accept the conveyance 
of title to the hospital center described in Paragraph (A) of this agree- 
ment and use, oper2te and maintain such center for general hospital 
purposes as intended and stated in the ACT: Provided, that in the event 


the hospital center ceases to be used for the purposes for which it was 
conveyed by the GOVERNMENT within a period of twenty years from 
the date of conveyance, then and in such event the hospital center, in 
its then existing condition, shall, at the option of the GOVERNMENT, 
revert to the GOVERNMENT" (JA 25-6). 


Among the General Provisions of the contract were the require- 
ments that the Attorney General of the United States should approve 
the title of the land and buildings to be conveyed by the United States; 
that no member of Congress should benefit from the contract; and that 
the Comptroller General of the United States should have access to the 
pertinent books and records of WHC (JA 26-7). It was further agreed 
that the WHC would not discriminate against any employee or applicant 
for employment on grounds of race, religion or political affiliation 
(JA 27). * 


In order to obtain further information bearing upon the public in- 
volvement in WHC, Appellant served Interrogatories on WHC which 
were addressed to the contractual, financial, regulatory and other 
relationships between it and the Federal and District of Columbia 
Governments (JA 69-81). WHC filed objections on the ground that the 
issues had been already decided in the initial opinion (JA 81-2). 


On August 5, 1964, the District Court denied the objections as moot 
in view of its order granting summary judgment to Appellees (JA 89). 


- This prohibition against discrimination would seem in and of itself to 
remove WHC from any purely "private" category since it denies WHC the 
right to indulge in private prejudices. 


STATUTES, TREATIES, REGULATIONS OR 
RULES INVOLVED 


The relevant constitutional provisions, statutes, regulations and 
rules are set out in the Appendix at App. 1 - 6, infra. 


STATEMENT OF POINTS 
The District Court erred: 


1. In failing to consider the extent of public involvement in WHC 
and in failing to hold that such public involvement makes WHC subject 
to constitutional standards; 


2. In holding that the question of whether WHC had violated its 
own procedures was not involved in this case, and in failing to hold 
that these procedures had been violated; 


3. In failing to hold that Appellant was entitled to due process 
before his courtesy staff privileges at WHC could be terminated; 


4. In holding that res judicata was applicable to any of the 
issues raised by Count One of the Amended Complaint. 


5. In holding that WHC was legally incapable of conspiring with 
the other Appellees under the Antitrust laws; 


6. In holding that Appellees could not have legally conspired 
against Appellant; 


us In failing to require Appellees Mattingly and Abernethy to 
answer questions propounded to them on deposition and in failing to 
require Appellee WHC to respond to Interrogatories propounded to it; 
and in ruling on the motions for summary judgment addressed to the 
Amended Complaint while these matters were still pending; and 


8. In granting motions to dismiss the original Complaint and 
motions for summary judgment addressed to the original Complaint and 
the Amended Complaint, and in granting judgment for Appellees. 


SUMMARY OF ARGUMENT 


I. A. This case, which involves the arbitrary termination by a hos- 
pital of a physician's courtesy staff privileges, was decided by the 
District Court on the now discarded theory that "private" hospitals may 
act with respect to a physician's staff privileges free from judicial 
review of any kind and free from constitutional restraint. This theory 
is obsolete and has been replaced by the principle that where there has 
been significant public involvement and participation in an ostensibly 
private hospital, its actions are governed by the same constitutional 
standards applicable to action by public agencies. 


Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961) is the 
leading case. The Supreme Court held racial discrimination by a 
"private" restaurant unconstitutional because the restaurant enjoyed 
extensive public assistance and support. This principle has been ap- 
plied to private hospitals by the Fourth Circuit in Simkins v. Moses H. 
Cone Memorial Hospital, 323 F.2d 959 (4th Cir., 1963), cert. denied, 
378 U.S. 936 (1964) and Eaton v. Grubbs, 329 F.2d 710 (4th Cir., 1964), 
and by other courts in other contexts. In the Simkins decision, the 
dominant factor was the receipt by the "private" hospital of funds pur - 
suant to the Hill-Burton Act. In the Eaton case, the "private" hospital 
was held subject to constitutional standards because of the extent of 
public assistance it had received, including public funds for construc- 
tion projects and also for care of welfare and indigent patients. 


While these cases involve racial discrimination, they cannot be 


distinguished on that basis and the principle they establish must govern 
the instant case. If, as a consequence of the application of constitution- 
al standards, a hospital is forbidden to deny staff privileges to a phy - 
sician because of his race, a hospital would obviously also be preclud- 
ed from denying staff privileges without giving any reason at all. Ra- 
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cial discrimination is prohibited because it is without rational basis 
and the denial of a privilege without reason is similarly without ration- 
al basis. 


The extent of public involvement in this case is both qualitatively 
and quantitatively greater than in Burton, Simkins and Eaton. Qualita- 
tively, the very existence of WHC is the product of Congressional legis- 
lation and appropriations. Congress enacted a special statute in 1946 
providing for the construction of the hospital center in the District of 
Columbia, on the express ground that the public support and assistance 
available under the then-pending Hill-Burton bill was inadequate for 
the needs of the District of Columbia. Quantitatively, WHC's total con- 
struction and equipment cost, well over $21,000,000, was received pur- 
suant to Congressional appropriations, and WHC has received and is 
receiving approximately $400,000 annually for the care of welfare 
patients, firemen, policemen and others pursuant to contracts with the 
District of Columbia. These sums are many times those considered 
decisive in Simkins and Eaton. Further, the contracts between the 
participating hospitals and the United States, pursuant to which WHC 
was constructed, contain many provisions, including a reverter clause 
providing for return of the land to the Government if WHC ceases to 
function as a hospital within twenty years and a prohibition against 
racial discrimination against job applicants and employees, all of 
which demonstrate the conspicuous involvement of the United States in 
WHC. 


The District Court was manifestly in error in ignoring the pres- 
ently governing legal standards and the facts demonstrating that the 
involvement of the United States and the District of Columbia in WHC 
require holding WHC to constitutional standards. 


B. The termination of Appellant's courtesy staff privileges 
violated WHC rules in both procedural and substantive aspects. These 
rules make action by the Board of Trustees a condition precedent to 
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any valid action (including denial) on renewals of courtesy staff privi- 
leges. The earliest possible date on which such action might have oc- 
curred in this case is January 22, 1963. But the facts clearly indicate 
that on January 10, 1963, Appellant was abruptly notified that he no 
longer had courtesy privileges. 


Moreover, the rules require that the WHC Board of Trustees act 
with respect to renewals of staff privileges "annually on a fixed date 
for the year January 1 through December 31."" By custom, the Board 
acted affirmatively only with respect to non-renewals and the privi- 
leges of all other physicians were considered automatically renewed. 
The admitted facts demonstrate that the Board of Trustees took no 
action on the renewal (or non-renewal) of Appellant's courtesy privi- 
leges prior to January 1963 and, consequently, under the prevailing 
rules and custom, his privileges were renewed for 1963. They could 
not be revoked except by following a specific revocation procedure set 
out in the rules, which was plainly not followed in this case. 


Finally, the WHC rules provide that the denial of privileges "shall 
be limited according to the standards commonly accepted by the profes- 
sion.” Inasmuch as Appellees have refused to give any reason for 
their action they obviously violated this substantive limitation upon 
their authority. 


Despite the foregoing provisions, the Court below — while conceding 
that a violation of the WHC rules might warrant judicial interposition 
— held that this issue was not involved in the case. 


II. Count Two of the Amended Complaint alleged that Appellees had 
conspired to terminate Appellant's courtesy staff privileges in violation 
of the Antitrust laws. While sustaining this claim against a variety of 
other attacks, the District Court ultimately held no relief could be 
granted because WHC (a corporation) could not conspire with the indi- 
vidual Appellees who were its own agents. This holding was in error 
under the particular circumstances of this case and as a matter of 
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policy. The individual Appellees were joined as parties; they were not 
authorized under WHC rules to undertake this action against Appellant; 
and, under the allegations of the Amended Complaint, at least some of 
them may have been prompted by personal or arbitrary motivations 
rather than by concern with the welfare of WHC. As a matter of policy, 
violation of the Antitrust laws should not be determined by matters of 
form, such as whether the conspirators are legalistically positioned 
inside or outside a technically single entity, but rather by matters of 
substance, such as whether the intention and effect of the defendants’ 
activities was to restrain trade. In this case, the intention and the 
effect of Appellees' activities was to restrict Appellant's access to 
hospital facilities and thus to restrain trade in the practice of medicine 
in the District of Columbia. | 


Ill. Since the Governments of the United States and the District of 
Columbia are significantly involved in WHC, its arbitrary action 


against Appellant — measured by constitutional standards — is illegal, 
and since the Appellees were legally competent to engage in a conspir- 
acy to damage Appellant, Appellant is entitled to a trial on Count Three 
of the Amended Complaint. The District Court's grant of summary 
judgment on this Count, as on the others, was error. 


ARGUMENT 


The Washington Hospital Center Could Not Terminate 
Appellant's Courtesy Staff Privileges Arbitrarily, 
Without Notice or Hearing, Without Rational Reason 
for Its Action, and Without Being Subject to Judicial 
Review. 


A. ‘The Involvement of the Federal and District of 
Columbia Governments in the Affairs of WHC 
Renders WHC Subject to Constitutional Standards. 


1. The Legal Standard Which Must Govern in 
This Case Is That a Sufficient Degree of 
Governmental Involvement Renders Ostens- 
ibly Private Action Subject to Constitutional 
Standards. 


In both its opinions, the District Court rejected Appellant's 
claims and granted summary judgment to Appellees primarily on the 
theory that a hospital which was "private" (in the sense that it was 
administered by private individuals as opposed to public officials) had 
unlimited right and discretion with respect to physicians on its staff, 
and thus could terminate their staff memberships for any reason, how- 
ever arbitrary and discriminatory, without being subjected to judicial 
review. Consistent with this theory, the Court considered only whe- 
ther WHC was a "private" hospital. It ignored entirely such questions 
as whether WHC was operating pursuant to public authority, was fulfill- 
ing a public function or was receiving or had received sufficient finan- 
cial and other assistance and support from the Federal and District of 
Columbia Governments, so that it must be held to public or constitu- 
tional standards of conduct even though it was ostensibly a "private" 


. The Court below recognized one exception — the violation by a private 
hospital of its own rules and regulations — which it held not to be relevant 
in this case. This point is treated in detail at pp. 25-8, infra. 
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hospital. In eschewing this legal standard the District Court commit- 
ted clear error. 


Recent decisions demonstrate that significant governmental parti- 
cipation and involvement renders conduct by a private organization 
subject to the identical legal standards applicable to public officials 
and agencies. The general legal principle involved is set forth ina 
recent Supreme Court decision; and this general principle has been 
applied directly to "private" hospitals in two Fourth Circuit decisions. 


a. Burton v. Wilmington Parking Authority: The Leading 
Supreme Court Decision 


The paramount authority is the decision of the Supreme Court of 
the United States in Burton v. Wilmington Parking Authority, 365 U.S. 
715 (1961).° That case involved a suit instituted by an individual 
plaintiff complaining of racial discrimination practiced against him by 
a private corporation operating a restaurant. The Supreme Court of 
Delaware denied relief "upon the holding that on the facts [the private 
restaurant's| racially discriminatory action was exercised in a ‘purely 
private capacity' * * *."" Id. at 721. 


The Supreme Court of the United States, however, reversed, 
emphasizing that correct adjudication only began -- it could not end 
-- with categorizing as "private" the corporation which had engaged 
in the discriminatory conduct. It was then necessary, the Supreme 
Court said, to make certain that "the nonobvious involvement of the 


6 Earlier decisions had held that public agencies could not escape con- 
stitutional standards by leasing or otherwise transferring the public prop- 
erty involved to private corporations. Derrington v. Plummer, 240 F.2d 
922 (Sth Cir., 1956), cert. denied, 353 U.S. 924 (1957), cited approvingly 
in Burton, 365 U.S. at 725, n. 2; City of Greensboro v. Simkins, 246 F.2d 
425 (4th Cir., 1957); Jones v. Marva Theatres , Inc., 180 F Supp. 49 (D.Md., 
1960). Accord: Tumer v. City of Memphis , 369 U.S. 350 (1962); Hampton 
v. City of Jacksonville, Florida, 304 F.2d 320 (5th Cir., 1962) cert. denied, 
371 U.S. 911 (1962). Cf., Boynton v. Virginia, 364 U.S. 454 (1960). 
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State in private conduct be attributed its true significance." Id. at 722. 
The ultimate question to be decided is whether a government "has 
elected to place its power, property and prestige behind the admitted 
discrimination * * * has so far insinuated itself * * * that it must be 
recognized as a joint participant in the challenged activity, which, on 
that account, cannot be considered to have been so 'purely private' as 
to fall without the scope of the Fourteenth Amendment." Id. at 725. 


After examining all the facts of record, the Supreme Court held 
that the conduct complained of was not "purely private" even though 
the plaintiff had suffered the arbitrary act directly from a "private" 
corporation. The Court emphasized that the entire factual context 
must be considered. One of the facts to which the Court assigned 
importance, for example, was that the building in which the "private" 
corporation was housed stood on public property and had been con- 
structed by public funds. /d. at 723. Further, the Court analyzed 
"the peculiar relationship" of the private corporation to the public 
agency involved and concluded that the relationship "confers on each 
an incidental variety of mutual benefits." Id. at 724. The Court was 
concerned with "all these activities, obligations and responsibilities 
of the [public agency involved]" as well as "'the benefits mutually 
conferred * * *." Ibid. 


b. Simkins v. Moses H. Cone Memorial Hospital: Application of 
the Burton Case to a "Private" Hospital 


The principle delineated in Burton was applied specifically to a 
"private" hospital in Simkins v. Moses H. Cone Memorial Hospital, 
323 F.2d 959 (4th Cir., 1963), cert. denied, 378 U.S. 936 (1964), a 
decision which was handed down subsequent to the initial opinion of 
the Court below. In the Simkins case Negro physicians, dentists and 
patients complained of racial discrimination by two hospitals which 
were "private" in the traditional sense. The District Court dismissed 
the complaint in reliance upon the "private" hospital categorization. 
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211 F. Supp. 628 (M.D.N.C., 1962). The Fourth Circuit reversed on 
the ground that these hospitals were subject to constitutional standards 
because they had received substantial governmental financial assis- 
tance pursuant to the Hill-Burton Act, 42 U.S.C. §§ 291-29lv. The 
specified amount of Federal assistance received was cited as 
$1,269,950, or about 15% of the total construction cost for one of the 
hospitals, and $1,948,800, or 50% for the other. 323 F.2d at 963. 


Whena" private" hospital is accused of unlawful conduct, "the 
initial question," the Fourth Circuit held, is not whether the hospital 
corporations were "public" or "private", but: 

"whether the state or the federal government, or both, have 

become so involved in the conduct of these otherwise private 

bodies that their activities are also the activities of these 
governments and performed under their aegis without the 
private body necessarily becoming either their instrumen- 
tality or their agent in a strict sense." Id. at 966. | 


c. Eaton v. Grubbs: The Most Recent Hospital Case 


More recently, and also after the initial decision of the Court 
below, the Fourth Circuit again applied the Burton principle to a case 
involving a "private" hospital. Its en banc and unanimous decision, 
which has extraordinary applicability to the instant case, arose under 
the following circumstances: In 1958, it had sustained the right of a 
hospital to deny staff privileges to physicians, and deny: admission 
to patients, because they were Negroes. Since the hospital was 
"private", the Fourth Circuit had held, it was not subject to consti- 
tutional prohibitions. Eaton v. Board of Managers of James Walker 
Memorial Hospital, 261 F.2d 521 (4th Cir., 1958), cert. denied, 359 U.S. 
984 (1959). When the very same conductwas challenged ina second 
suit by the same plaintiffs in 1962, the District Court dismissed the 
action on the ground that the matter had been once before decided. 
Eaton v. Grubbs, 216 F.Supp. 465 (E.D.N.C., 1963). But this time, the 
Fourth Circuit, on the basis of supervening decisions, reversed. Eaton 
v. Grubbs, 329 F.2d 710 (4th Cir., 1964) 
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In its first decision, the critical conclusion had been that "'the 
hospital was not an instrumentality of the State, but [rather was|a 
corporation managed and operated by an independent board free from 
State control." 261 F.2d at 525. This reflects the identical legal 
standard embraced by the District Court in the instant case. In its: 
second decision, however, the Fourth Circuit recognized what the 
Court below ignored in the instant case -- that recent developments 
in the law had rendered that standard obsolete: 

"Since our 1958 decision in Eaton, the Supreme Court 

has clarified and broadened the scope of inquiry where 

state action is alleged. In Burton v. Wilmington Park- 

ing Authority, 365 U.S. 715, at page 722, 81 S.Ct. 856, 

860, 6 L.Ed. 2d 45 (1961), the Court states that '[o|nly 

by sifting facts and weighing circumstances can the 

nonobvious involvement of the State in private conduct 

be attributed its true significance.'" 329 F.2d at 712.” 

In accord with this standard, the Fourth Circuit reviewed all the 
evidence bearing on the relationship between the hospital and the 
governments involved. It considered, for example, the funds which 
the hospital had received pursuant to the Hill-Burton Act (approxi- 
mately $608,000), andthe funds received from the City and County 
pursuant to a contract to provide care for welfare patients; and it 
recognized the fact that there was a reverter clause in the deed which 
could restore to the State the property on which the hospital stood if 


a The Court at that point recognized also the force of its prior Simkins 
decision and concluded "Because of the Burton and Simkins decisions, * * * 
the doctrine of res judicata does not apply here * * *" 329 F.2d at 712. 

The Court below should similarly have recognized that these decisions 
required a fundamental reorientation of the governing judicial criterion. 
As these decisions required the re-examination in Eaton of an earlier final 
judgment in a different case, they a fortiori required the Court below to 
re-examine in the same case its earlier judgment which granted leave to 
amend. A judgment with leave to amend can hardly be considered a final 
judgment and "it is familiar law that only a final judgment is ves judicata 
as between the parties." Merriam Company v. Saalfield, 241 USS. 22, 28 
(1916). 
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the property were no longer used as a hospital. Id. at 712-15. On the 
basis of these factors, the Fourth Circuit held "that the hospital was 
performing the state's function and is the chosen instrument of the 
state" (id. at 715); and concluded that this hospital which it had held 
exempted from constitutional standards in 1958 had become -- as a 
consequence of the supervening decisions -- subject to these standards 
in 1964. ° | 


2. There Is a Significant Public Involvement 
in WHC. 


When the standard which emerges from these decisions is 
applied in this case, the extent of public involvement in the WHC is 


literally overwhelming. 


§ Because of Burvton, a "private" hotel was held subject to constitutional 
standards in Smith v. Holiday Inns of America, 220 F Supp. 1:(M.D. Tenn., 
1963), because Redevelopment Project authority and funds were involved. 
The Court recognized that cases involving such authority and'funds had 
been decided differently prior to Burton. 220 F.Supp. at 8-9.) 

In Statom v. Board of Com'rs of Prince George's County, 233 Md. 57, 
195 A.2d 41 (1964), the Court of Appeals of Maryland held that an admit- 
tedly private boys' club could not receive public aid of any sort so long 
as it engaged in racial discrimination. The Court noted: 

"And it no longer can be doubted that purely private organi- 
zations, which, ordinarily, conduct purely private activities, 
may voluntarily associate themselves with the State in such 
a manner as to make that organization, in its activities, fall 
within the aegis of the Fourteenth Amendment. * * * | Thus, 
it is seen that the fact that the Club in the case at bariis a 
private corporation is not the sole sine qua non to insure its 
insulation from unconstitutional discrimination." (Emphasis 
added). 195 A.2d at 46. 
See also Farmer v. Moses, 232 F.Supp. 154, 158 (S.D.N.Y., 1964), where 
after considering the facts relating to the establishment and operation of 
the New York World's Fair, the Court said: 
"Upon the analysis of the foregoing facts, I find that the Fair 
Corporation and its operations are so impregnated with and 
supported by state and city action as to place them within 
the ambit of the Fourteenth Amendment. This is so even 
though it may be reasonably inferred that the Fair Corpora- 
tion does possess certain indicia and aspects of 'private’ 
ownership and dominion." ; 
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Most significant -- indeed, decisive -- is the fact that WHC was 
formed and exists solely by virtue of special Congressional legisla- 
tion. The initiating statute was the District of Columbia Hospital 
Center Act, Public Law 648, 79th Cong., 2d Sess., 60 Stat. 896 
(August 7, 1946)) (See App. 2-4, imfra.) This statute provided in essence 
that the WHC would be constructed on Federal property and that the 
responsibility for construction would be that of the Federal Works 
Agency. Congress provided that "the Federal Works Administrator 
shall provide a hospital center of such size and design as he shall 
deem feasible and economical of operation." Jd. at 83, App. 3. He was 
authorized to utilize the services of other Federal agencies. Id. at 
§ 4, App. 4. 


This legislation was enacted expressly in response to the Con- 
gressional judgment that the health of the people in the District of 
Columbia required special Federal legislative attention because the 
District's share under the then pending Hill-Burton Act, 42 U.S.C. 
§§291-291v., was considered inadequate. The House Report pointed 
out that under the proposed Hill-Burton bill, 


"the District's share is $1,170,000, its required con- 
tribution raised to $2,385,000. And that in the face of 

a demonstrated need of 40 millions. This is not even 

a suggestion of the solution of the District's problem. 
It fails to recognize that constitutionally and historic- 
ally the District of Columbia is not a State but the Fed- 
eral city. And that it is the duty of Congress to provide 
for it as such." (Emphasis added). H. Rep. No. 2545, 
79th Cong., 2d Sess. 7 (1946). 


Congress recognized 


"that Washington is the center of the American demo- 
cracy and - to an increasing sense - the great capital 
to which liberty loving people everywhere look with 

hope. It is the concern of the Government to see that 
personnel whose duty brings them here - Members of 
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the Congress and of the executive and judicial estab- 
lishment - and whose permanent ties are in the States 
have a real claim on the Treasury to insure that they 
should be supplied with hospital and other facilities: 
comparable to those in their home communities. And 
that without undue cost or double taxation or duplicate 
appeals to their philanthropy. This problem cannot 
be fully met by Congress in its capacity as town coun- 
cil to the District of Columbia, though that rule [sic] 
of Congress is not without its significance to it. But 
a broader view of the truly national interest must also 
be taken." Id. at 4.° 


This Congressional concern with the needs of the public health in 
the District of Columbia was demonstrated by the amendments to, as 
well as the enactment of, Public Law 648. To 1957, Congress had pro- 
vided $21,700,000 for the construction and equipment of WHC. Sen. 
Rep. No. 430, 85th Cong., Ist Sess. 1-2 (1957). This was raised in 
that year to $23,410,000. Public Law 85-170, 85th Cong., 1st Sess., 

71 Stat. 433 (August 28, 1957). '"The unanimous medical testimony 
developed in the hearing was to the effect that it would take this 
amount properly to equip and furnish the Hospital Center and related 
facilities." Sen. Rep. No. 430, 85th Cong., 1st Sess. 1 (1957). 


Since its inception, WHC has been party to contracts with the 
District of Columbia for various services rendered to District resi- 
| 


| 
9 Appellant's Opposition to the motions for summary judgment addressed 
to the Amended Complaint set forth the legislative history of the Congres- 
sional actions which led to the establishment of WHC. Judicial notice may, 
of course, be taken of such Congressional materials. Territory of Alaska 
v. American Can Co., 358 U.S. 224, 226-27 (1959); Carolene Products Co. 
v. United States , 323 U.S. 18, 28-9 (1944). 


10 Pursuant to this legislation, the contracts described at pp. 6-8, 
supva, were entered into in 1952 and 1959 between the United States on 
the one hand, and Emergency, Garfield and Episcopal Hospitals on the 
other. 
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dents and to the District Government, which have resulted in payments 
to it of substantial amounts of District funds. The estimate for WHC's 
contract services with the District Government for 1964 was 

$480,394 and it was estimated that it would receive an additional 
$60,468 for the obstetrical care program. Hearings Before the Sub- 
committee of the Senate Committee on Appropriations, 85th Cong., 

1st Sess. 2872 (1963). The payments received in prior years were 
comparable. 


The involvement of the Federal and District of Columbia Govern- 
ments in WHC plainly surpasses the involvement which led the Supreme 
Court in Burton and the Fourth Circuit in Simkins and Eaton to apply 
constitutional standards to ostensibly "private’ conduct. The entire 
relationship between WHC and the United States and the District of 
Columbia demonstrates direct and significant reciprocal benefits, 
beyond the "incidental variety of mutual benefits" noted in Burton. 
365 U.S. at 724. The crucial advantage to WHC is self-evident. It 
could not possibly have been built or equipped without Congressional 
approval and appropriations. The fundamental advantage to the 
United States and to the District of Columbia is equally self-evident. 
A new, modern hospital was constructed in response to the medical 
needs of the Nation's Capital. On the level of "incidental" benefits, 
this Court may take judicial notice that the land on which WHC is 
located, provided to it by Federal action, affords ample space and 
ready access, serving at once the advantage of both WHC and the 
public. 


WHC provides hospital care for police, firemen and indigents 
of the District of Columbia, and is paid for such care by the District 
of Columbia Government. This factor is identical to the contract with 
the City and County to provide for the care of welfare patients relied 
upon in Eaton, 329 F.2d at 712. It is also an additional direct mutual 
benefit for both WHC and the District. The land on which WHC stands 


23 


was made available to it by the action of the Federal Government just 
as the land on which the restaurant in Burton was located was made 
available by the action of the State government. 365 U.S. at 723-24. 
WHC's property is subject to a reverter-to-the-Government clause, 
asarealsothe hospital properties in Simkins and Eaton. | 323 F.2d at 
964, 968, n. 17; 329 F.2d at 713. Further, Simkins rested primarily 
on the receipt of Hill-Burton funds, while Congress expressly found 
that funds in the amount to be provided by that legislation would have 
been inadequate for WHC. Finally, the amount of public money in- 
volved in WHC provides a significant gauge of the extent of 
governmental involvement. The Congressional appropriations for the 
construction and equipment of WHC ultimately attained $23,410,000, 
evidently covering 100% of its total cost. This is to be compared with 
the $1,269,950 and $1,948,800 (15% and 50%, respectively) of construc- 
tion costs for the two hospitals involved in Simkins (323 F.2d at 963); 
and the $608,000 (apparently 100%) of the costs involved in Eaton 

(329 F.2d at 712). 


Since WHC would not even exist if it were not for special Con- 
gressional legislation and appropriations, this case presents an in- 
stance of direct and obvious governmental involvement, and not 
merely the "incidental variety of mutual benefits" and "the nonobvious 
involvement of the State in private conduct" which produced the Burton 
judgment. 365 U.S. at 724, 722. If the use of public funds was held 
"massive" ir Simkins (323 F.2d at 967), the expenditure of over seven 
times that amount, constituting 100% of the cost for WHC, certainly 
demonstrates that there is sufficient public involvement in the case at 
bar. If the lesser factors in Eaton could lead to "the conclusion that 
the hospital is performing the state's function and is the chosen in- 


Il 13 Hampton v City of Jacksonville, Florida, 304 F.2d 320 (5th Cir., 
1962), cert. denied, 371 U.S. 911 (1962), the existence of a reverter clause 
was considered decisive on the question of public involvement. 
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strument of the state" (329 F.2d at 715), the overwhelming facts of 
the Federal and District of Columbia Governments' participation in 
WHC compel the conclusion that WHC is theiy chosen instrument and 
is performing their functions. 


While the law of yesteryear may well have been different, today's 
law commands that WHC be judged by public standards. Just as the 
concept of "private'"’ was not permitted to become a refuge for the 
restaurant in Burton and the hospitals in Simkins and Eaton, it is 
similarly no haven for WHC. WHC's action in arbitrarily excluding 
Appellant from courtesy staff privileges must be tested against 
constitutional standards; and under those standards, and in light 
of the facts of record and those facts of which this Court may take 
judicial notice, the judgment of the Court below on this issue cannot 
stand. Accordingly, this Court should reverse the judgment of the 


12 While the Burton, Simkins and Eaton cases, supra, involved racial 
discrimination, their mandate is plainly applicable here. 

Discrimination based upon race can hardly be deemed more arbitrary 
or more legally objectionable than discrimination for which no justification 
is even assayed. Both enjoy the identical legal status of being utterly in- 
defensible. The ultimate legal vice or conduct based upon racial discrimi- 
nation is that it is arbitrary, capricious and devoid of rational basis; and 
these are precisely the allegations made by Appellant in the Amended Com- 
plaint. 

Nor can Burton, Simkins and Eaton be distinguished on the ground that 
they rely upon the Fourteenth Amendment which is applicable only to the 
States. Identical standards of conduct are imposed upon the Federal gov- 
ernment under the Fifth Amendment and, consequently, the prohibitions 
applicable to States are the same as those applicable to the District of 
Columbia. Bolling v. Sharpe, 347 U.S. 497 (1954). It "would be unthink- 
able" that the law "would impose a lesser duty on the Federal Government" 
than on the States. Id. at 500. Seealso, Schneider v. Rusk, 377 U.S. 163, 
168 (1964). 
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Court below and remand this case with a direction to enter judgment 


for Appellant on Count One: ‘ 


B. The Summary Termination Of Appellant's Courtesy 
Staff Membership Was in Violation of WHC Rules. 


In its original opinion, the District Court stated that judicial 
review of "private" hospital action was permissible "only to the 
extent of requiring adherence to the prescribed procedure;" but then 
went on to rule that ''no such question is involved in the case at bar," 
and that "[ijn the instant case, the by-Laws, which are a part of the 


13 If this Court should conclude that the record, in its present posture, 
is insufficient to permit a conclusive judgment on the ultimate issue, the 
case should be remanded so that Appellant can complete his discovery and 
present his proof at a trial. Since the Court below, in mistaken reliance 
upon an erroneous view of ves judicata (see n. 7, supra, completely ig- 
nored this legal standard, the matter was not and could not be properly 
explored in the District Court. 

As hereinbefore noted at p. 8, supra, Appellant's Interrogatories 
sought to elicit the degree of public participation in the construction, im- 
provement and operation of the WHC, and its contractual relationships 
with the United States and the District of Columbia. These Interroga- 
tories sought also to expose the degree of supervision and surveillance 
maintained by the District of Columbia over the WHC and to ascertain 
facts relating to tax exemption and tax advantage. 

These Interrogatories were left at the wayside as a consequence of 
the Court's ruling that they had become moot by the grant of summary judg- 
ment. Should the Court below be instructed to deal with this case in the 
light of the public involvement principle, this aborted discovery, as well as 
other forms of pre-trial preparation, would, of course, be renewed. 

Since Appellant believes that the legal standard which should be ap- 
plied to this issue is the public involvement standard of Eurton, Simkins 
and Eaton, there is no discussion in the text of the fact that the District 
Court would be in error, even assuming the validity of a legal standard 
based upon the public-private hospital dichotomy. Should the Court reach 
that issue, Appellant respectfully submits that the appropriate response 
is elucidated in Griesman v. Newcome Hospital, 76 N.J. Super. 149, 183 
A.2d 878 (1962); Falcone v. Middlesex County Medical Society , 34 N.J. 582, 
178 A.2d 791 (1961); and Blende v. Maricopa County Medical Society, 

__ Ariz. __, 393 P.2d 926 (1964). 
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record on this motion, do not provide any specific procedure." 

(JA 44)2* Infact, the provisions of the WHC Medical Staff Bylaws, 
Rules and Regulations ("Rules" hereinafter” ) do contain specific 
requirements of both a procedural and substantive nature with respect 
to the termination of staff privileges, and demonstrate that the Court 
below erred in its conclusion. 


The Rules prescribe a specific time for making staff privilege 
determinations, identify the specific personnel who must participate 
in such determinations and provide a standard to govern such determi- 
nations. Section 5 of the Rules requires that all applications relating 
to staff privileges be forwarded to the WHC Board of Trustees (App. 6; 
see also, JA 18-9). The provisions of the Hospital Bylaws indicate 
that appointments to the Medical Staff are for one year only and are 
renewable by the Board of Trustees (JA 19). This makes action by 
the Board of Trustees a condition precedent to any valid action 
(including denial) on renewals of courtesy privileges. The Amended 
Complaint alleged that there was no action by the Board of Trustees, 
prior to the refusal by Appellees to admit Appellant's patients 
(JA 53); and the Affidavit of Appellee Loughery expressly concedes 
this to be true. Mr. Loughery stated that the Executive Committee of 
the Board of Trustees acted with respect to the renewal of Appellant's 
courtesy privileges on January 22, 1963 and that the Board of 
Trustees itself acted on May 9, 1963 (JA 8). By Supplementary 


14 This issue was not mentioned in the second opinion of the Court below, 
evidently because the Court regarded the initial judgment as ves judicata. 
See n.7, supra. 

15 Certain pages of the Rules were included in the Request for Admission 
of Genuineness of Documents by Appellees WHC, Loughery and Preston, 
which stated that "the full text of the originals * * * may be inspected in 
the Office of the Administrator, Washington Hospital Center." (JA 8-9); 
but in Appellant's Answer to the Request this Exhibit was objected to as 
being incomplete (JA 37). The relevant portions of the Rules are set out 
in the Appendix, at App. 5-6, infra. 
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Affidavit, Loughery changed the date of the Board's action to February 
25, 1963 (JA 64). 


But the facts of record clearly reflect that on J anuary 10, 1963, 
Appellant was refused the right to have one of his patients admitted 
to WHC (JA 2, 38, 52). Thus, it is manifest that Appellant was denied 
courtesy privileges at least twelve days prior to the purported action 
by the Executive Committee of WHC's Board of Trustees and almost 
two months before the Board itself purportedly acted. | 


Moreover, it is perfectly clear that if a privilege or license 
requires renewal from year to year, the failure to renew must ob- 
viously be taken prior to the commencement of the year. Otherwise, 
such action is not a refusal to renew, but a revocation. This is recog- 
nized by Section 4A of the Rules which provide that appointments to 
the WHC courtesy staff "will be made annually ona fixed date, for 
the year January 1 through December 31 * * *."" (App. 5) Obviously, 
such appointments could not be made "for the year J anuary 1 through 
December 31" any time after January 1. In any event, under the 
customary procedure at wuHc,)® the failure to take any action against 
subsisting medical staff privileges prior to January 1 of any year 
automatically renewed them for that calendar year (JA 53)."” 


Since no action had been taken by those WHC authorities em- 
powered by the Rules and the Hospital Bylaws to act on the discon- 


16 At the trial, evidence of this custom would be admissible.,; Old Colony 
Trust Co. v. Omaha, 230 U.S. 100, 118 (1913); Hunter-Wilson Distilling 
Co., Inc. v. Foust Distilling Co., 84 F Supp. 996, 1003 (M.D. Pa., 1949); 
Parkway Baking Company v. Freihofer Baking Company, 255 F.2d 641, 
647 (3d Cir., 1958). 


7 This is tacitly conceded by the Loughery Affidavit which indicates 
that the Board took action with respect to 1963 courtesy staff privileges 
only in those cases where it recommended against renewal; the Board's 
apparent practice was that its inaction with respect to the privileges of 
other physicians resulted in automatic renewal of those privileges (JA 
7-8). 
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tinuance of Appellant's courtesy privileges for 1963 prior to January 
1, 1963 (JA 53), Appellant's privileges were under law, logic and 
custom renewed for the year 1963." 


Appellees not only violated the procedural requirements of their 
own Rules and Bylaws, but also ignored a substantive limitation upon 
their authority. Section 5 of the Rules expressly provides that 
"Refusal of privilege shall be limited according to the standards 
commonly accepted by the profession." (App. 5). The obvious 
purpose of this provision is to place a bridle on arbitrary and capri- 
cious action.” But, as we have noted (p. 3, supra), Appellees have 
refused to give amy reason for the arbitrary termination of Appellant's 
courtesy staff privileges; and have thereby manifestly transgressed the 
basic circumscription imposed upon them. 


In the light of these provisions and Appellant's allegations, the 
abrupt dismissal of this entire issue by the District Court was both 
premature and erroneous. At the very least, they present disputed 
issues of material fact which require a trial. 


18 The prescribed procedure with respect to revocation of courtesy staff 


privileges was no more followed than were the procedures applicable to 
renewal of courtesy staff privileges. Section 4B of the Rules provides 
that "the Board of Trustees has the right to revoke the appointment of 
any member for any reason it deems proper after having referred the 
question to the Joint Conference Committee for investigation and report." 
(App. 5). The Amended Complaint alleged that there had been no such 
referral, investigation or report (JA 53); and there is nothing in this rec- 
ord to the contrary. 


19 The nature of this limitation, with its basic and fundamental implica- 
tions, imports into these Rules a prohibition against discontinuance of 
staff privileges without a rational justification. 
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Il. The Amended Complaint States a Cause of Action 
Under the Antitrust Laws. 


The Second Count of the Amended Complaint, incorporating by 


reference the basic allegations of fact with respect to the action taken 
against Appellant, alleged a claim under the Antitrust laws. Appel- 
lees' attack on this Count in the Court below was multi-pronged: 

they claimed that the restraint in this case was not one involving 
interstate commerce; that the practice of medicine was not trade or 
commerce; that the restraint was not unreasonable; that Appellant 
was without sufficient interest to challenge it; that the activity 
involved falls within the exception addressed to disputes concerning 
terms and conditions of employment; and that there could be no con- 
spiracy between WHC and its officers. 


The Court below resolved all of these contentions oe Appel- 
lees, except for the last (JA 86-8). Quoting Nelson Radio and Supply 
Company v. Motorola, 200 F.2d 911, 914 (5th Cir., 1952), cert. denied, 
345 U.S. 925 (1953), it held: "[ilt is basic in the law of conspiracy 
that you must have two persons or entities to have a conspiracy. A 
corporation cannot conspire with itself any more than a private indi- 
vidual can, and it is the general rule that the acts of the agent are the 
acts of the corporation." (JA 87). 


This case is plainly distinguishable for the Fifth Circuit also 
held: 


"The officers, agents and employees are not named as 
defendants and no explanation is given of their non-joinder. 
Nor is it alleged affirmatively, expressly, or otherwise, 
that these officers, agents, and employees were actuated 
by any motives personal to themselves. Obviously, they 
were acting only for the defendant corporation. " 200 F. 

2d at 914. 


The contrast with the instant case is manifest. The ‘Atpetiant has 
named the principal officers and employees of WHC who participated 
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in the conspiracy of which he complains as defendants; and his com- 
plaint may fairly be read as alleging, and the proof which could be 
adduced in support of these allegations would include facts demon- 
strating, that at least some of the individual Appellees were prompted 
by purely personal motivations unrelated to any authority granted 
them by WHC for any purpose serving the welfare of WHC. In Nelson 
the individuals involved were not themselves in actual or potential 
competition with the plaintiff. They were acting on behalf of a private 
corporation and for the sole purpose of furthering that corporation's 
economic interests. There is certainly no analogy to the case at bar, 
which involves a non-profit hospital and some defendants, at least, 
who may have been motivated by personal considerations entirely 
different than those which would motivate the hospital. 


The other case cited by the Court below, Poller v. Columbia 
Broadcasting System, Inc., 109 U.S. App. D.C. 170, 174, 284 F.2d 599, 
603, reversed without decision of the instant issue, 368 U.S. 464, 

469 (1962), relies upon Nelson and does not appear independently to 
examine or discuss the legal issue involved, and therefore has no 
better status as authority than Nelson itself. 


On this issue, Appellant places reliance upon the decision of the 
Supreme Court in Lorain Journal v. United States, 342 U.S. 143 
(1951), which the Court below dismissed with the observation: "the 
Supreme Court did not so hold in that case" (JA 88, n.2). It is true 
that the Supreme Court did not in that case, literally, state that a 


corporation may conspire with its agents; but, even unsaid, this was 


its necessary holding. Time and again in its opinion the Supreme 
Court emphasized that the case was not confined to the single cor- 
porate defendant but extended also to the individual defendants, all 

of whom were officers of the corporate defendant. The only theory 
which could link these individuals to the condemned conduct was that 
of conspiracy. In summarizing, for example, the Supreme Court held: 
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"The complaint alleged that the corporation, together 

with four of its officials, was engaging in a combination 

and conspiracy in restraint of interstate commerce in 

violation of Section 1 of the Sherman Antitrust Act 15 

U.S.C. Section 1, and in a combination and conspiracy 

to monopolize such commerce in violation of Section 

2 of the Act * * *." (Emphasis added). 342 U.S. at 145. 
And the Court, repeatedly, described the defendants in the plural: 
it found that "appellants" had executed a plan conceived to eliminate 
the threat of competition to the station (id. at 148); and referred to 
"appellants' plan" (id. at 149) and to "appellants' attempts to monopo- 
lize." Id. at 153. Moreover, the Court expressly approved the pro- 
visions of the decree which were addressed to the individual 
defendants as well as to the corporate defendant. 342 U.S. at 158-59. 
A careful reading of the Lorain Journal decision indicates that the 
curt rejection of it by the Court below was error ADs and that it is, 
instead, solid and ample authority for the conclusion that a corpora- 
tion may conspire or combine with its officers for purposes of 
violating the Antitrust laws. 


As a matter of policy it must be so held. The Antitrust laws are 
addressed to economic and practical realities. In the view adopted by 
the Court below, the question of corporate entity -- the form -- has 
been made all-decisive, while the impact upon trade -- the substance 
-- has been disregarded as irrelevant. Whether Appellees have 
restrained trade should be answered by the objective facts of the 
intended and actual effect of their conduct upon the practice of medi- 


Z0 In Schine Chain Theatres v. United States , 334 U.S. 110, 116 (1948), a 
case involving the Sherman Act, the Court held that the "concerted action of 
the parent company, its subsidiaries, and the named officers and directors 

. . was a conspiracy which was not immunized by reason of the fact that 
the members were closely affiliated rather than independent." (Emphasis 
added). See also, White Bear Theatre Corp. v. State Theatre Corp., 129 
F.2d 600 (8th Cir., 1942). 
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cine in the District of Columbia. That issue has nothing whatsoever 
to do with whether the legal entity within which the individual Appel- 
lees have acted is that of individual entrepreneur, partnership or 
corporation. "The test of illegality under the Sherman Act is not so 
much the particular form of business organization affected, as it is 
the presence or absence of restraint of trade or commerce." United 
States v. General Motors Corp., 121 F.2d 376, 404 (7th Cir., 1941), 
cert. denied, 314 U.S. 618 (1941). 


Moreover, the violation of the internal Rules of WHC (see pp. 
25-8, supra) and the admitted failure of Appellees to provide Appel- 
lant with due process are sufficient of themselves to state a valid 
claim under the Antitrust laws. The failure to afford fair procedures 
was the very basis relied upon by the Supreme Court to find Antitrust 
violation in Silver v. New York Stock Exchange, 373 U.S. 341 (1963). 
The Court held: 

"The basic nature of the rights which we hold to be 

required under the antitrust laws in the circumstances 

of today's decision is indicated by the fact that public 

agencies, labor unions, clubs, and other associations 

have, under various legal principles, all been required 

to afford notice, a hearing, and an opportunity to answer 

charges to one who is about to be denied a valuable 

right." Id. at 364, n.17; and cases cited therein. 


Certainly the right of a physician to admit his patient to a particular 
hospital is as valuable as the rights noted by the Supreme Court, and 
as eligible and worthy of legal protection”? The restriction upon 


ai After more than twenty years of active use, Appellant's medical staff 
privileges at WHC and its progenitors had attained a status in the nature of 
a property right and the divestment of this right should not be permitted 
without notice, hearing or assurance of impartial decision. Cf., Atlantic, 
Insurance Agency, Inc. v. Jordan, 97 U.S. App. D.C. 184, 229 F.2d 758 
(1955); Jordan v. United Insurance Company of America, 110 U.S. App. D.C. 
112, 289 F.2d 778 (1961). 
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Appellant's right to admit patients to WHC is a restriction on his 
ability to practice medicine in the District of Columbia: American 
Medical Association v. United States, 317 U.S. 519 (1943). Accord- 
ingly, the Amended Complaint stated a good cause of action under the 
Antitrust laws and the judgment of the District Court must be reversed 
and this cause of action tried. 


IIL If Appellant's Contentions With Respect to Counts 
One And Two Are Sustained, Count Three Must 
Also Be Sustained. 


Count Three of the Amended Complaint asserts a cause of action 
for conspiracy against Appellees, claiming "damages resulting from 
a malicious and unlawful combination and conspiracy between defend- 
ants to deprive plaintiff of his professional rights and privileges as a 
physician," and to "'restrict plaintiff in the practice of medicine." 
(JA 55-6). The Court below rendered summary judgment in favor 
of Appellees on Count Three for the reason that "neither the end of 
any such conspiracy nor the means utilized to effect that end, were 
unlawful", and for the further reason (relied upon with respect to 
Count Two) that "a corporation cannot conspire with itself." (JA 88). 


In the event that this Court should sustain Appellant's contentions 
with respect to Count One of the Amended Complaint (see Part I, 
supra) and Appellant's contentions with respect to Count Two of the 
Amended Complaint (see Part II, supra), then it is respectfully 
submitted that the decision of the Court below with respect to Count 
Three must be reversed. 
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CONCLUSION 


For the foregoing reasons, it is respectfully requested that this 
Court reverse the decision of the Court below with instructions to 
enter a judgment for Appellant on Count One and to remand with 
appropriate instructions for a trial with respect to Counts Two and 
Three. 


Respectfully submitted, 


ALAN Y. COLE 
ISAAC N. GRONER 
1730 K Street, N. W. 
Washington, D. C. 2006 
Attorneys for Appellant 


COLE AND GRONER 
Of Counsel 
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APPENDIX 


STATUTES, TREATIES, REGULATIONS 
OR RULES INVOLVED 


A. Constitutional Provisions and Statutes. 
Constitution of the United States, Amendment V: 


"No person shall be * * * deprived of life, 


liberty, or property, without due process of law 
* oe KT 


15 U.S.C. § 3: 


"Every contract, combination in form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce in any Territory of the — 
United States or of the District of Columbia, or 
in restraint of trade or commerce between any 
such territory and another, or between any such 
Territory or Territories and any State or States 

or the District of Columbia, or with foreign na- 
tions, or between the District of Columbia and 
any State or States or foreign nations, is de- | 
clared illegal." 


15 U.S.C. § 26: 


"Any person, firm, corporation, or associa- 
tion shall be entitled to sue for and have injunc- 
tive relief, in any court of the United States having 
jurisdiction over the parties, against threatened 
loss or damage by a violation of the antitrust laws, 
* * * when and under the same conditions and 
principles as injunctive relief against threatened 
conduct that will cause loss or damage is granted 
by courts of equity, under the rules governing such 
proceedings, and upon the execution of proper bond 
against damages for an injunction improvidently 
granted and a showing that the danger of irreparable 
loss or damage is immediate, a preliminary a 
tion may issue * * *." 


App. 2 


Public Law 648 - 79th Congress (2d Sess.), 60 Stat. 896: 


"Be it enacted by the Senate and House of Rep- 
resentatives of the United States of America in Congress 
assembled, That in order to provide more adequate hos- 
pital facilities in the District of Columbia the Federal 
Works Administrator is authorized to acquire land and 
construct buildings and to these ends is empowered: 


(a) to acquire prior to the approval of title 
by the Attorney General (without regard to sec- 
tions 1136, as amended, and 3709 of the Revised 
Statutes) improved or unimproved lands or inter- 
ests in lands in the District of Columbia by pur- 
chase, donation, exchange, or condemnation (in- 
cluding proceedings under the Acts of August 1, 
1888 (25 Stat. 357), March 1, 1929 (45 Stat. 1415), 
and February 26, 1931 (46 Stat. 1421)) for such 
hospital facilities; 


(b) by contract or otherwise (without regard to 
sections 1136, as amended, and 3709 of the Re- 
vised Statutes, and section 322 of the Act of June 
30, 1932 (47 Stat. 412), prior to approval of title 
by the Attorney General, to make surveys and 
investigations, to plan, design, and construct 
hospital facilities in the District of Columbia on 
lands or interests in lands acquired under the 
provisions of subsection (a) hereof or on other 
lands of the United States which may be available 
(the transfers of which for this purpose by the 
Federal agency having jurisdiction thereof are 
hereby authorized notwithstanding any other pro- 
vision of law) provide proper approaches thereto, 
utilities, and procure necessary materials, sup- 
plies, articles, equipment, and machinery, and do 
all things in connection therewith to carry out the 
provisions of this Act; and 


Section 2. Notwithstanding any other provision of law, 
whether relating to the acquisition, handling, or disposal 


App. 3 


of real or other property by the United States or r to other 
matters, the Federal Works Administrator, with respect 
to any hospital facilities acquired or constructed under 
the provisions of this Act, is authorized to enter into 
leases with private agencies for the operation and main- 
tenance of such hospital facilities or useable separable 
portions thereof upon such terms, including the period 
of any such leases, annual rentals, provision for joint 
use of facilities, provisions for operation, maintenance, 
repair, and replacement of buildings, equipment, ma- 
chinery, and furnishings and appropriate security to 
assure the performance of any such leases, and to sell 
for cash or credit or to convey in exchange for other 
properties any such hospital facilities or usable separ- 
able portion thereof to private agencies on such terms 
as may be deemed by the Administrator to be in the pub- 
lic interest: Provided, That all hospitals participating 
in such center shall be required either to convey to the 
Government, free and clear of all incumbrance, the land 
and buildings now held by them or to sell the same at 
such prices as is agreed to and approved by the Federal 
Works Administrator and to pay the proceeds thereof to 
the Government at the option of the Federal Works 
Agency. 


"Section 3. In carrying out the purposes of this Act, 
the Federal Works Administrator shall provide a hos- 
pital center of such size and design as he shall deem 
feasible and economical of operation. 


"Section 4, In carrying out the provisions of this 
Act the Federal Works Administrator is authorized to 
utilize the services of or to act through the United 
States Public Health Service in the Federal Security 
Agency, the Federal Works Agency, and any other de- 
partment or agency of the United States, and any funds 
appropriated pursuant to this Act shall be available for 
transfer to such department or agency in reimbursement 
thereof. 


App. 4 


"Section 5. Thirty per centum of the net amount ex- 
pended by the Federal Works Administrator under this 
Act shall be charged against the District of Columbia 
and shall be repaid to the Government by the Commis- 
sioners of the District of Columbia at such times and 
in such amounts, without interest, as the Congress shall 
hereafter determine. The District of Columbia shall be 
entitled to 30 per centum of the sale price of any of the 
properties sold by the Federal Works Administrator 
under section 2 of this Act, other than properties the 
value of which is deducted from the gross amount ex- 
pended to determine the net amount upon which the 30 
per centum to be charged against the District of Colum- 
bia' is computed, and the District of Columbia shall also 
be entitled to receive 30 per centum of any rentals re- 
ceived from the leasing of any of the hospital facilities 
acquired or constructed by the Federal Works Adminis- 
trator under this Act. The amounts which may be due 
the District hereunder shall be credited on the amount 


owed the Government by the District of Columbia until 
such obligation of the District is discharged in full. 


"Section 6. For carrying out the purposes of this 
Act, including administrative expenses, there is hereby 
authorized to be appropriated during the period ending 
June 30, 1952, the sum of $35,000,000 to be appropriated 
at such times and in such amounts as the Congress shall 
determine. 


App. 5 


Bylaws, Rules and Regulations of the Medical Staff, Washington 
Hospital Center. 


Wok ok OK (p. 2) 
Section 4. Term of Appointment 


A. All appointments to the Medical Staff will be made 
by the Board of Trustees after recommendation by ithe chair- 
man of the department in- 

ip. 3) 


volved and approval by the Medical Board. These appoint- 
ments will be made annually on a fixed date, for the year Jan- 
uary 1 through December 31, or for the unexpired portion of 
the year in which they are made. 


B. The Medical Board has the right to suspend the priv- 
ileges of any member of the Medical Staff for any reason it 
deems proper and the Board of Trustees has the right to re- 
voke the appointment of any member for any reason it deems 
proper after having referred the question to the Joint Confer - 
ence Committee for investigation and report. 


Section 5. Granting of Hospital Privileges 


Privileges shall generally be granted in one field but 
may be granted in more than one when the applicant' s quali- 
fications justify such action. Each field or privilege shall 
be limited according to the standards commonly accepted 
by the profession. Refusal of privilege shall be limited 
according to the standards commonly accepted by the pro- 
fession. Refusal of privilege in one specialty shall not 
prevent subsequent acceptance in the same or in some 
other specialty. It shall be required that each applicant 
for privileges in a special field show certification by his 
national specialty board, or acceptable training. 

A. Application for membership on the Medical Staff 
shall be presented to the Administrator of the hospital on 
a form approved by the Medical Board. 


The Administrator shall write promptly to each person 
named as a reference on such application, requesting confi- 
dential information regarding the applicant. If within two 


App. 6 


weeks these letters of recommendation have not been re- 
ceived, the Administrator shall notify the applicant of this 
fact. 


B. The Administrator of the hospital shall refer the 
completed application and letters of recommendation to the 
Credentials Committee of the appropriate clinical depart- 
ment. Upon review of such application by the Credentials 
Committee it shall be presented to the clinical department 
at any regularly scheduled meetings. 


Applications approved, deferred, or not recommended 
shall require a vote of the majority of those present. The 
Chairman of the department in which privilege is requested 
must indicate the department's action by signing the applica- 
tion before it may be submitted to the Medical Board. 


(p. 4) 


C. Applications approved, deferred, and not recom- 
mended shall be presented to the Medical Board for action 
at its next regular meeting. All applications shall be for- 
warded from the Medical Board to the Board of Trustees. 


D. When final action shall have been taken by the Board 
of Trustees, the Administrator of the hospital shall transmit 
this decision to the candidate, and if his application has been 
approved, secure his signature to the bylaws, rules and regu- 
lations. Such signature shall constitute his agreement to be 
governed by said bylaws, rules and regulations. * * *" 
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APPELLEES' COUNTERSTATEMENT | 
OF THE QUESTIONS PRESENTED 


1. Does a charitable hospital corporation otherwise private assume 
the obligations of the Due Process clause of the United States Constitu- 
tion by purchasing a hospital plant from the United States which it 
agrees to operate as a hospital for not less than 20 years, and by fur- 
nishing hospital care to indigents for which it is partially reimbursed 
by the District of Columbia? 


2. Does a licensed physician have a constitutional right to practice 
medicine in the hospital of his choice, as distinguished from a consti- 
tutional right to be relieved of governmental discrimination on grounds 
of race in whatever form manifested? 


3. Does due process of law require a formal hearing upon charges 
of misconduct before a hospital may decline to permit a physician to 
practice medicine therein? 


4. May the Board of Trustees of a private hospital corporation 
summarily refuse to grant medical staff privileges to a physician in 
the exercise of its statutory duty to manage the hospital? 

| 


5. May hospital authorities refuse to permit a physician to prac- 
tice medicine therein when he is not possessed of an unsuspended 
appointment to the medical staff effective for the current year? 


6. Does the concerted action of the agents of a single corporation 
for their corporate principal constitute the conspiracy forbidden by the 
anti-trust laws? 


7. Does the exclusion of a single physician from the medical staff 
of a single local hospital unreasonably restrain or monopolize the prac- 
tice of medicine or the competition for hospital services in the Wash- 
ington metropolitan area? ! 


(iii) 


INDEX 


APPELLEES' COUNTERSTATEMENT OF THE CASE 


Statement of Material Facts as to Which There Is No 
Genuine Issue 


Proceedings Below 
STATUTES, REGULATIONS, AND RULES INVOLVED 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. Washington Hospital Center May Summarily Exclude Physi- 
cians From Its Medical Staff Without Offending the Due 
Process Clause of the Fifth Amendment to the United States 
Constitution 


Washington Hospital Center Is a Private Hospital Corporation 
for Which the Board of Trustees Is the Final Authority in De- 
termining the Composition of Its Medical Staff 


Appellees Deprived Dr. Shulman of Courtesy Staff Privileges 
by Proceedings Which Substantially Complied With the Ap- 
plicable By-Laws and Administrative Rules and Regulations 
of Washington Hospital Center 


Personnel of a Single Hospital Corporation May Act in :Con- 
cert To Exclude a Physician From the Practice of Medi- 
cine Therein Without Engaging in a Conspiracy Unlawful 
Under the Anti-Trust Legislation or at Common Law 
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BRIEF FOR APPELLEES 


APPELLEES' COUNTERSTATEMENT OF THE CASE 


Statement of Material Facts as to 
Which There Is No Genuine Issue ! 


While an appellant from summary judgment below is entitled to the 
most favorable construction of the record in determining whether it 
1 The Statement of Facts is a composite of the Statements of Facts which ac- 


companied appellees' several Motions for Summary Judgment below, declared 
to be undisputed, and not controverted by appellant. Pursuant to Rule 9 (h), 


(Continued on following page ) 


presents a disputed issue of fact, he is not entitled to distort the record 
for that purpose by paraphrasing excerpts from the pleadings while 
omitting to state those undisputed facts upon which, exclusively, the 
trial court gave judgment. In submitting a counterstatement of the 
case, therefore, appellees do not concede the existence of any factual 
issue herein. Their purpose, rather, is to counteract the effect of 

Dr. Shulman's partisan interpretation of portions of the record below in 
his purported "statement of the case." 


By Acts of Congress of August 7, 1946 (60 Stat. 896), and Septem- 
ber 4, 1947 (71 Stat. 610), the Administrator of General Services of the 
United States was authorized to make contracts with "private agencies" 
for the sale of completed hospital facilities constructed by the United 
States on its own land in the District of Columbia. The United States 
built a hospital plant on the grounds of the former Soldiers' Home, and, 
by contract dated July 3, 1952, as amended July 27, 1959, sold the im- 
proved property to the Washington Hospital Center corporation in con- 


sideration of the conveyance to the United States of other properties, 
formerly owned by the three hospitals whose operations had coalesced 
in the Washington Hospital Center. Washington Hospital Center agreed 
to assume the obligations represented by liens of the United States upon 
the properties involved, and it agreed to operate the plant which it was 
to acquire for twenty years for "general hospital purposes." With the 


exception of its improved real property, for which full value was given, 
Washington Hospital Center has received no grants of “public funds" 
from the United States, either under the Hill-Burton Act, 42 U.S.C. 

§§ 291 et seq., or by special appropriation. It presently receives pay- 
ments from the District of Columbia under a contract by which it agrees 
to provide hospital care for indigents, and the District of Columbia 
agrees to make payments therefor, the payments defraying, in part, 
the cost of providing such care. The remainder of Washington Hospital 
(Continued from preceding page) 

U. S. District Court Rules, such facts are". . . admitted to exist without con- 


troversy except as and to the extent that such facts are asserted to be actually 
in good faith controverted in a statement filed in opposition to the motion." 


Center's income consists of voluntary private contributions and receipts 
for services to paying patients. 


Washington Hospital Center is a District of Columbia corporation, 
is situated and offers its services entirely within the District of Colum- 
bia, and has no branches or affiliated institutions in other jurisdictions. 
It is licensed as a hospital only by the District of Columbia and re- 
quires no license of its staff physicians other than that issued by the 
District of Columbia. A majority of the patients admitted to the Hos- 
pital are residents of the District of Columbia. No government but that 
of the District of Columbia pays upon the cost of hospital care for indi- 
gent patients. There are, at present, approximately 2,300 licensed 
physicians in the city of Washington, of whom about 1,200 are members 
of the medical staff at Washington Hospital Center. In accordance with 
customary hospital practice, the medical staff is subdivided into the 
emeritus, consulting, active, and courtesy staffs of approximately 27, 
73, 435, and 664 members, respectively. Washington Hospital Center 
is one of about 20 private general hospitals in the District of Columbia, 
in several of which other than Washington Hospital Center Dr. Shulman 
has been granted staff privileges, including Doctors Hospital, George- 
town University Hospital, Sibley Memorial Hospital, George Washington 
University Hospital, and Washington Sanitarium, institutions having an 
aggregate patient bed capacity of approximately 2,250 beds. 


Washington Hospital Center is a non-stock, non-profit corporation 
formed by private persons on August 15, 1949, under the authority of 
District of Columbia Code, § 29-601, for the purposes enumerated 
therein. Its business is "benevolent, charitable, educational and scien- 
tific for the establishment and maintenance of a hospital center. eee 
and its affairs and funds are controlled and managed, in accordance 
with District of Columbia Code, § 29-603, by a Board of Trustees who 
are elected for terms of three years by the "members of the corpora- 
tion," none of whom are ex officio officers or employees of any govern- 


ment. The Board of Trustees is required, by Article 35, By-Laws of 
Washington Hospital Center, to appoint a medical staff of physicians and 
dentists, each candidate's appointment to be effective for one year only, 
but renewable on recommendation of the medical staff. Article 39 of 
those By-Laws declares expressly that the Board of Trustees 


’ 
. 


.'. at all times shall have the right to refuse to admit 
. .. any doctor of medicine. . . to practice his or her 
profession in the Washington Hospital Center and to 
prohibit any such person who has at any time practiced 
his or her profession therein from practicing thereafter 
. in such hospital." 


The medical staff of the Washington Hospital Center is organized under 
the By-Laws, Rules and Regulations of the Medical Staff, as approved 
by the Board of Trustees. Article VI thereof provides for a Medical 
Board of specified senior members of the medical staff whose approval 
is required for all appointments to the medical staff. Article III, § 4, 


empowers the Medical Board to suspend staff privileges in its sole dis- 
cretion. 


Staff physicians of all ranks at Washington Hospital Center, includ- 
ing members of the courtesy staff, are permitted to obtain admission 
for and attend their private patients in the hospital, when space is 
available. They have at their disposal, for assistance in diagnosis and 
treatment of private patients, the hospital nursing, technical, and ad- 
ministrative staffs, laboratory facilities and equipment of all descrip- 
tions, hospital medical libraries, an ambulance service, and numerous 
other conveniences incident to modern medical care. By professional 
usage generally, the sum of such conveniences is referred to as hos- 
pital staff "privileges." By custom and practice of long standing, 
physicians have been "appointed" to staff privileges in a private hos- 
pital by the governing board upon "recommendation" of certain senior 
professional colleagues who comprise the Medical Staff. Again, by 
custom of long observance, service upon the medical staff entails no 


remuneration to the physician whatsoever. There is no written or oral 
agreement between the hospital and a staff appointee when the relation- 
ship begins, and staff physicians may and do resign from the staff at 
will. 


Dr. Shulman was appointed to the courtesy staff in eee 1958, 
and his appointment was renewed for successive one-calendar-year 
terms through the year 1962. In January, 1963, the Medical Board 
compared the qualifications of applicants for both first and renewal 
appointments to the courtesy staff on the bases of personality and pro- 
fessional ability, and, on January 7, 1963, recommended against renew- 
al of five courtesy staff appointments, among them Dr. Shulman's. The 
Executive Committee of the Board of Trustees accepted the recommen- 
dation on January 24. The Board of Trustees ratified the action of its 
Executive Committee on February 25, 1963. 


Dr. Shulman has twice been offered and has twice refused an invi- 


tation to be heard before members of the Medical Board with respect 
to their recommendations against his reappointment. 


Proceedings Below 


Dr. Shulman filed a Complaint in June, 1963, for a declaratory 
judgment establishing his right to be reinstated to the medical staff at 
Washington Hospital Center, alleging that appellees had expelled him 
without notice or hearing in violation of a right purportedly owing him 
under the Due Process clause of the United States Constitution. The 
same facts were also alleged in support of a claim for defamation, for 
which he demanded damages. The trial court, Holtzoff, J., granted 
appellees’ Motions for Summary Judgment on October 17, 1963, with 
leave to Dr. Shulman to file an Amended Complaint. In November 
Dr. Shulman filed his Amended Complaint, again reciting the circum- 
stances of the termination of his staff privileges at Washington Hospital 
Center, and again demanding relief under the Due Process clause of the 


United States Constitution. He abandoned the claim for defamation of 
the original Complaint, however, substituting two counts alleging con- 
spiracy, one in violation of the anti-trust laws and another against his 
rights at common law, by which appellees were said to have combined 
to restrain the practice of medicine in the District of Columbia in ex- 
cluding him from Washington Hospital Center. Appellees again moved 
for summary judgment, this time upon the additional ground that, since 
plaintiff had stated only those facts set forth in the original Complaint, 
the amended Complaint therefore merely propounding new theories by 
which those facts could be said to state a cause of action, the original 
summary judgment and Judge Holtzoff's opinion therein reported at 

222 F.Supp. 59 (D.D.C. 1963), rendered those facts, and their legal 
significance, res judicata. Appellees again filed statements of those 
material facts they considered to be undisputed, to which, appellees 
emphasize, Dr. Shulman filed no rebuttal. Instead he made extensive 
efforts at discovery designed to elicit information relating to the finan- 
cial arrangements for the construction and operation of Washington 
Hospital Center. Appellees resisted discovery on the ground that the 
relevance of the matters inquired of was limited to matters which were, 
as between these parties. res judicata. Hearing on appellant's attempts 
to compel discovery was deferred to the date set for hearing of appel- 
lees' Motion for Summary Judgment. All motions were argued before 
Jones, J., on April 21, 1964, and on August 5, 1964, Judge Jones granted 
appellees’ Motions for Summary Judgment, the grounds therefor being 
set forth in his memorandum opinion. Although Judge Jones concluded 
that only Count I of the Amended Complaint was barred by the doctrine 
of ves judicata, he granted summary judgment for appellees on the re- 
maining two counts on other grounds. The issues upon which discovery 
was sought having become moot, he denied the motion to compel dis- 
covery. 


STATUTES, REGULATIONS, AND RULES INVOLVED 
District of Columbia Code, § 29-601 | 


Any three or more persons of full age, citizens of the 
United States, a majority of whom shall be citizens of the 
District, who desire to associate themselves for benevolent, 
charitable, educational .. . (and) scientific . . . purposes, 

. may make, sign, and acknowledge. . . and file in the 
office of the recorder of deeds, to be wecorded by him, a 
certificate in writing. . 


District of Columbia Code, § 29-602 


Upon filing their certificates the persons who shall have 
signed and acknowledged the same and their associates and 
successors shall be a body politic and corporate .. « and 

. they and their successors .. . may make by-laws and 
elect officers and agents. . 


District of Columbia Code, § 29-603 


Such incorporated society may elect its trustees, direc- 
tors, or managers at such time and place and in such manner 
as may be specified in its by-laws, who shall have the con- 
trol and management of the affairs and funds of the society.... 


By-Laws of the Washington Hospital Center 


No. 10. The management of the Washington Hospital Center 

. shall be vested in a board of directors, hereinafter re- 
ferred to as the Board of Trustees, which shall be the gov- 
erning body of the Hospital. 


No. 25. ...(T)he Board of Trustees shall elect from their 
own members an Executive Committee. .. . The Executive 
Committee may exercise all of the powers of the Board of 
Trustees during the intervals between the meetings of the 
Board. 


No. 35. The Board of Trustees shall appoint a medical and 
dental staff . . . composed of physicians and dentists who 


are graduates of recognized medical or dental schools, 

shall see that they are organized into a responsible admin- 
istrative unit, and adopt such by-laws, rules and regulations 
for government of their practice in the hospital as the Board 
of Trustees deems to be the greatest benefit to the care of 
patients within the hospital. 


All appointments to the Medical Staff shall be for one 
year only, renewal by the Board of Trustees on the rec- 
ommendation of the Staff. 


By-laws, rules and regulations for the Medical Staff set- 
ting forth its organization and government shall be recom- 
mended by the Medical Staff, and. . . as approved by the 
Board of Trustees, shall become a part of the by-laws of 
the Washington Hospital Center. 


No. 36. The Board of Trustees shall select and employ a(n) 
administrator who. . .(s)hall be given the necessary author- 
ity and held responsible for the administration of the hospital 
. . . subject only to such policies as may be adopted and such 
orders as may be issued by the Board of Trustees or by any 
of its Committees to which it has delegated power for such 
action. 


No. 39 The Board of Trustees at all times shall have the 
right to refuse to admit . . . any doctor of medicine... to 
practice his . . . profession in the Washington Hospital 
Center and to prohibit any such person who has at any time 
practiced his . . . profession therein from practicing there- 
after his .. . profession in such hospital. 


Medical Staff By-Laws 
Article III 


Section 4A. All appointments to the medical staff will be 
made by the Board of Trustees after recommendation of the 
chairman of the department involved and approval by the 
Medical Board. These appointments will be made annually 
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on a fixed date for the year January 1 through December 31, 
or for the unexpired portion of the year in which they are 
made. 


Section 4B. The Medical Board has the right to suspend 
the privileges of any member of the Medical Staff for any 
reason it deems proper and the Board of Trustees has the 
right to revoke the appointment of any member for: any rea- 
son it deems proper after having referred the question to 
the Joint Conference Committee for investigation and report. 
Article IV | 

There shall be a Medical Board composed of the chair - 

man of the Administrative Divisions of General Practice and 


Medical Education and each of the Clinical Departments as 
listed below. . 


15 United States Code, § 3 


Every contract, combination. . ., or conspiracy, in re- 
straint of trade or commerce in. . . the District of Colum- 


bia... is declared illegal. 


15 United States Code, § 26 


Any person... shall be entitled to sue for and have in- 
junctive relief . . . against threatened loss or damage by a 
violation of the anti-trust laws... . 


15 United States Code, § 17 | 


The labor of a human being is not a commodity or article 
of commerce. Nothing in the anti-trust laws shall be con- 
strued to forbid the existence and operation of labor... or- 
ganizations, instituted for the purposes of mutual help, and 
not having capital stock or conducted for profit, or to forbid 
or restrain individual members of such organizations from 
lawfully carrying out the legitimate objects thereof; nor shall 
such organizations, or the members thereof, be held or con- 
strued to be illegal combinations or conspiracies in restraint 
of trade, under the anti-trust laws. 


29 United States Code, § 104 


No court of the United States shall have jurisdiction to 
issue any restraining order or temporary or permanent in- 
junction in any case involving or growing out of any labor dis- 
pute to prohibit any person or persons participating or inter- 
ested in such dispute . . . from doing, whether singly or in 
concert, any of the following acts. . 


. . .(a) Ceasing or refusing .. . to remain in any rela- 
tion of employment 
. .(f) Assembling peaceably to act or to organize to 
act in promotion of their interests in a labor 
dispute. ... 
(i) Advising, urging, or otherwise causing or induc- 
ing without fraud or violence the acts heretofore 
specified. ... 
29 United States Code, § 113 
When used in this chapter.... 


...(c) The term "labor dispute" includes any contro- 
versy concerning terms or conditions of employment, or con- 
cerning the association or representation of persons in ne- 
gotiating, fixing, maintaining, changing, or seeking to arrange 
terms or conditions of employment, regardless of whether or 
not the disputants stand in the proximate relation of employer 
and employee. 


SUMMARY OF ARGUMENT 


1. Washington Hospital Center is a non-stock charitable corpora- 
tion, chartered under the general statute for such corporations, which 
owns its own real property and operates its own hospital plant thereon. 
Its affairs are managed by its own Board of Trustees, and no govern- 
mental authority controls its operations in general or the composition 
of its medical staff in particular. Contracts which obligate the corpo- 
ration to the United States to operate as such for a term of years, and 
to the District of Columbia to furnish hospital care to indigents do not 
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convert Washington Hospital Center into a governmental hospital con- 
strained by the Due Process clause of the United States Constitution. 
Moreover, permission to practice medicine ina hospital, private or 
public, is not, as such, a constitutionally protected right, although quali- 
fications for such permission based upon race may be constitutionally 
proscribed. Even if Washington Hospital Center must aecord Dr. Shul- 
man "due process of law" before declining to permit him to practice 
medicine therein, however, the circumstances of his exclusion conform 
to the standard. Notice and hearing are not indispensable conditions 

to the refusal of hospital staff privileges. 


2. Washington Hospital Center must be classified as a private in- 
stitution, notwithstanding its purpose of public service. As such, its 
management is committed by the incorporating statute to its trustees 
or directors. Composition of the medical staff is an incident of hospi- 
tal management, within the discretion of the board of trustees by the 
terms of both the statute and hospital by-laws, and not subject to judi- 
cial review. Corporate by-laws and administrative rules, and regula- 
tions, moreover, are not the terms of a contract relation between the 
hospital and a staff physician, and, therefore, are of internal force only, 
the board of trustees being the final authority in interpreting their re- 
quirements, and the board's interpretation not subject to judicial re- 
view. 


3. Appellees deliberated upon appointments to the medical staff 
of Washington Hospital Center for the year 1963 in January of that 
year. The departmental chairman did not recommend Dr. Shulman, 
the Medical Board did not approve his appointment, and the Board of 


Trustees did not appoint him, all prerequisites to the extension of medi- 
cal staff privileges required by the corporate by-laws, rules, and regu- 
lations. Dr. Shulman's last preceding effective appointment expired on 
December 31, 1962, and he thereafter practiced medicine in Washing- 
ton Hospital Center at the will of any hospital agent authorized to ex- 
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clude him. On January 10, he was refused admittance for his private 
patient, the Medical Board, which is conferred of discretion summarily 
to suspend staff privileges, having acted adversely on his candidacy for 
reappointment three days earlier. The Executive Committee of the 
Board of Trustees, and, thereafter, on February 25, the Board itself, 
ratified the action of the medical staff representatives by declining to 
reappoint Dr. Shulman to the medical staff, and he has not at the mo- 
ment been recommended, approved, or reappointed for this or any other 
year. 


4. Individual appellees have been acting as agents of the corporate 
appellee at all times material hereto in their deliberations upon Dr. 
Shulman's candidacy for appointment to the medical staff. As such, the 
conduct of which Dr. Shulman complains is wholly intracorporate in 
extent, and, thus, not within the scope of the only section of the Sherman 
Anti-Trust Act applicable to the controversy herein, that which pro- 
scribes conspiracies in restraint of trade or commerce within the Dis- 
trict of Columbia. Moreover, even if the anti-trust legislation should 
be applicable, the exclusion of a single physician from the medical staff 
of a single hospital is privileged as a restraint which is neither of suf- 
ficient magnitude to invoke the sanctions of the anti-trust legislation in 
the public interest nor unreasonable in its impact upon Dr. Shulman's 
private interest when measured against the interest of appellees in con- 
trolling the membership of the hospital's medical staff. 


I. Washington Hospital Center May Summarily Exclude 
Physicians From Its Medical Staff Without Offending 
the Due Process Clause of the Fifth Amendment to 
the United States Constitution 


Due process of law is secured within the District of Columbia by 
the Fifth Amendment to the Federal Constitution, Bolling v. Sharpe, 
347 U.S. 497, 98 L.Ed. 884 (1954), and the Fifth Amendment restrains 
only exercises of governmental power by governments which owe their 
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existence to the Constitution, Barron v. Baltimore, 7 Pet. 243, 8 L.Ed. 
672 (1833). Private individuals and associations of individuals incur no 
liability under the Constitution for conduct which impinges upon the 
interests of another (1) '. . . unless to some significant extent the State 
in any of its manifestations has been found to have become involved in 
it... .,'" Burton v. Wilmington Parking Authority, 365 U.S. 715, 722, 

6 L. Ed.2d 45, 50 (1961); and (2) such conduct violates ". . . those 'fun- 
damental principles of liberty and justice which lie at the base of all 
our civil and political institutions . . .,'" Palko v. Connecticut, 302 U.S. 
319, 328, 82 L.Ed. 288, 293 (1937). Thus, to oblige Washington Hospital 
Center to permit Dr. Shulman to resume the practice of medicine within 
its environs will require a determination not only that Washington Hos- 
pital Center is so invested with governmental authority that the acts of 
its corporate officials become, in effect, the acts of the national or 
municipal government, but also that his present exclusion has been ac- 
complished under circumstances which violate a right of Constitutional 
stature. 


Burton v. Wilmington Parking Authority, supra, is the progenitor 
of the line of cases, culminating in Eaton v. Grubbs (4th Cir. 1964), 
329 F.2d 710, in which courts have inquired into the extent to which 
governments permeate the activities of ostensibly private organizations 
sought to be subjected to Constitutional duties to outsiders. In Burton, 
for example, the defendant, a private corporation, leased space for its 
restaurant business in a building owned by a government agency, the 
lease reserving to the agency ". . . power to adopt rules and regulations 
respecting the use of its facilities. ..," 365 U.S. 720, 6 L.Ed.2d 49. 
Land and buildings were publicly owned, paid for entirely with the pro- 
ceeds of an issue of municipal bonds, and the income from the enter- 
prise payable to the agency. 365 U.S. 723-724, 6 L.Ed.2d 51. The Court 
said, per Clark, J.: 
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", . . (T)he (government) has not only made itself a party 
to the refusal of service, but has elected to place its power, 
property and prestige behind the admitted discrimination. The 
State has so far insinuated itself into a position of interdepend- 
ence with (respondent) that it must be recognized as a joint par- 
ticipant in the challenged activity which, on that account, can- 
not be considered to have been so 'purely private’ as to fall 
without the scope of the Fourteenth Amendment. 


"Because readily applicable formulae may not be fash- 
ioned, the conclusions drawn from the facts and circumstances 
of this record are by no means declared as universal truths on 
the basis of which every state leasing agreement is to be tested. 
Owing to the very 'largeness' of government, a multitude of 
relationships might appear to some to fall within the Amend- 
ment's embrace, but that, it must be remembered, can be de- 
termined only in the framework of the peculiar facts or cir- 
cumstances present. Therefore respondents’ prophecy of 
nigh universal application of a Constitutional precept so pecu- 
liarly dependent for its invocation on appropriate facts fails 
to take into account "Differences in circumstances [which] 
beget appropriate differences in law'... . Specifically de- 
fining the limits of our inquiry, what we hold today is that 
when a State leases public property in the manner and for the 
purpose shown to have been the case here, the proscriptions 
of the Fourteenth Amendment must be complied with by the 
lessee as certainly as though they were binding covenants 
written into the agreement itself." 365 U.S. 715, 6 L.Ed.2d 
52-53 (emphasis supplied). 


In the case of Peterson v. Greenville, 373 U.S. 244, 10 L.Ed.2d 323 


(1963) the Supreme Court reversed criminal convictions for violation 
of a trespass statute invoked to give tacit enforcement to a municipal 


policy to perpetuate segregation, the State's complaining witness being, 


however, a privately-owned restaurant, having only those connections 

with government common to all citizens generally. The objectionable 

conduct was the official discrimination, initiated and impelled by gov- 

ernment, regardless of the racial predilections of the private restaur- 
ateur. The Court said, per Warren, C.J.: 


15 


‘When the State has commanded a particular result, 
it has saved to itself the power to determine that result and 
thereby 'to a significant extent’ has 'become involved" in it, 
and, in fact, has removed that decision from the sphere of 
private choice. It has thus effectively determined that a per- 
son owning, managing or controlling an eating place is left 
with no choice of his own but must segregate his white and 
Negro patrons. The... management, in deciding to exclude 
Negroes, did precisely what the city law required cemiphacis 
supplied). 


"Consequently these convictions cannot stand, even as- 
suming, as respondent contends, that the manager would 
have acted as he did independently of the existence of the 
ordinance. The State will not be heard to make this conten- 
tion in support of the convictions. For the convictions had 
the effect, which the State cannot deny, of enforcing the ord- 
inance passed by the (city), the agency of the State. When a 
state agency passes a law compelling persons to discrimin- 
ate against other persons because of race, and the State's 
criminal processes are employed in a way which enforces 
the discrimination mandated by that law, such a palpable 
violation of the Fourteenth Amendment cannot be saved by 
attempting to separate the mental urges of the discrimin- 
ators.” 373 U.S. 248, 10 L.Ed.2d 326. 


So also in the case of Lombard v. Louisiana, 373 U. 'S. 267, 10 L.Ed. 
2d 338 (1962), the Supreme Court reversed convictions under a criminal 
mischief statute when publicized utterances of government officials gave 
notice that the statute would be applied to perpetuate unconstitutional 
discrimination between patrons of private restaurants. Said the Court, 
again by Warren, C.J.: | 


"The above evidence all tended to indicate that the store 
officials’ actions were coerced by the city.... 


. As we interpret the . . . city officials’ statements, 
they here determine that the city would not permit: Negroes 
to seek desegregated service in restaurants. Consequently, 
the city must be treated exactly as if it had an ordinance pro- 
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hibiting such conduct. We have... held... that where an 
ordinance makes it unlawful for owners or managers of res- 
taurants to seat Whites and Negroes together, a conviction 
under the State's criminal processes employed in a way which 
enforces the discrimination mandated by that ordinance can- 
not stand. Equally the State cannot achieve the same result 
by an official command which has at least as much coercive 
effect as an ordinance. The official command here was to 
direct continuance of segregated service in restaurants, and 
to prohibit any conduct directed toward its discontinuance; 

it was not restricted solely to preserve the public peace in 

a non-discriminatory fashion in a situation where violence 
was present or imminent by reason of public demonstrations. 
Therefore . . . these convictions, commanded as they were 
by the voice of the State directing segregated service at the 
restaurant, cannot stand."' 373 U.S. 273-274, 10 L.Ed.2d 342- 
343. (Emphasis supplied) 


Eaton v. Grubbs (4th Cir. 1964), 329 F.2d 710, concededly subjects 


a hospital representing itself to be without the strictures of the Four- 
teenth Amendment to a duty to refrain from racial discrimination in the 
composition of its medical staff. Judge Sobeloff there also pursued the 
strands of governmental control, however, in finding a superficially 
independent organization to be the alter ego of the government. 


"Unlike Simkins, where the hospital was originally con- 
ceived as a private institution, the present case exhibits the 
feature which the Court in Burton stressed in considering 
the status of the Parking Authority Restaurant. The hospital 
presently under consideration began as a governmental proj- 
ect, publicly owned and controlled. In sum, we have a re- 
verter supplemented by detailed regulations..." 


The Court continued to emphasize ". . . the pervasive nature of the 
State's role in the functioning of the defendant hospital, day by day and 
over the span of years,'' and concluded: 


"It is not suggested that each of the enumerated factors 
has independent potency to invoke the constitutional require- 
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ment. It is enough for present purposes to hold, as we do, 

that the record in its entirety leads to the conclusion that 

the hospital is performing the state's function and is the 

chosen instrument of the state." 329 F.2d 714-715, (Em- 

phasis supplied.) 

By contrast, Washington Hospital Center, Inc., was organized in 
1949 to be a non-stock eleemosynary corporation as the culmination of 
an agreement to combine operations between three private hospitals 
theretofore existing in the District of Columbia. Its affairs and funds 
are controlled, in accordance with the incorporating statute, by a Board 
of Trustees, who are elected by the "members of the corporation," 
none of whom are ex officio officers or employees of any government. 
It owns the physical plant which it presently occupies, together with the 
real estate on which it is situated, in fee simple. Both plant and land 
were acquired by an agreement between the cooperating hospitals and 
the Administrator of General Services of the United States for the sale 
of completed facilities constructed by the United States on its own land 
in the District of Columbia. The authorization pursuant to which the 
Administrator made the contract derived from an Act of Congress 
dated August 7, 1946, amended in September of 1957, empowering the 
Administrator to make the sale to "private agencies."" The contract 
called for a conveyance of a hospital plant which the United States had 
built in exchange for the conveyance of the real estate then occupied by 
the participating hospitals to the United States and the assumption by 
Washington Hospital Center, Inc., of certain liens. Although Washing- 
ton Hospital Center subscribed to a covenant in the contract by which 
the Center agreed to operate the plant received thereby for 20 years for 
"general hospital purposes," it owes no other obligations to the United 
States, and has to date received neither loans nor grants from the 
United States. The District of Columbia has made a contract with the 
hospital to reimburse it in part for the cost of hospitalizing indigents, 


but, with the exception of that contract, continuing governmental contact 
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ceases altogether. Washington Hospital Center now stands, vis-a-vis 
any government, in no more intimate a relationship than that of the 
myriad private individuals or organizations providing governments with 
goods and services under contracts, or receiving government subsidies 


for services rendered the community at large. There is no suggestion 
in the cases descendant from Burton that nothing more than a contract 
relationship with government entails a coincident assumption of all the 
duties of the United States Constitution with which the government itself 
is burdened. On the contrary, each court has searched for evidence in 
each case of the government's power to control the private action sought 


to be tested against the requirements of an Amendment. When private 
individuals or organizations have been so restricted in their free 
choice in conducting their business affairs by the will of government 
that, in effect, government action or indifference will determine the 
course of those affairs, the conduct of the private agent must, in reason, 
be imputed to the governmental principal. Not so, however, when the 
private actor retains both the theoretical freedom and the practical 
power to defy the directive of a government opposed. Washington Hos- 
pital Center reports to no public authority whose financial support it 
must secure or whose officers it must obey. There is no "official com- 
mand" to which it must respond. 


If the Court concludes Washington Hospital Center is so intimately 
involved with government as to become subject to those Constitutional 
limitations applicable to avowed agencies of government, as for ex- 
ample, the Defense Department or the Civil Service Commission, then 
the Court must examine the mettle of the interest Dr. Shulman seeks to 
have given Constitutional protection and the nature of appellees’ con- 
duct said to have violated it. In contrast to those cases cited by appel- 
lant, in which Negro plaintiffs prayed to be relieved of the oppression 
of officially-condoned racial discrimination, Dr. Shulman demands to 
be allowed to practice medicine in a hospital in which, fox various 
reasons unrelated to ethnic considerations, his presence is unwelcome. 
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There is no allegation in the pleadings, nor suggestion in the record, 
that Dr. Shulman has been a victim of racial discrimination contraven- 
ing the national policy declared in the cases he cites. Nor is there 
support in the record for Dr. Shulman's assertion that he was excluded 
from the hospital without reason whatsoever. : 


Absent an issue of racial discrimination, the practice of medicine 
in a hospital, even a hospital concededly governmental, has not in 
years past been a right of Constitutional stature but a privilege. In 
Hayman v. City of Galveston, 273 U.S. 414, 71 L.Ed. 714 (1927) an os- 
teopathic physician licensed by the State of Texas sued to enjoin his 
exclusion from a hospital owned by the State of Texas and leased to the 
City of Galveston to be operated as a municipal hospital, alleging that 
the action of the Board of Managers was in violation of the Due Process 
clause of the United States Constitution. In affirming a decree dismiss- 
ing the bill, the Supreme Court, per Stone, J., said of the plaintiff's 
claim to the protection of the Due Process clause: : 


" . . . (T)he only protection claimed here is that of 
appellant's privilege to practice his calling. However ex- 
tensive that protection may be in other situations, it cannot, 
we think, be said that all licensed physicians have a consti- 
tutional right to practice their profession in a hospital main- 
tained by a state or a political subdivision, the use of which 
is reserved for purposes of medical instruction. It is not 
incumbent on the state to maintain a hospital for the private 
practice of medicine."" 273 U.S. 416-417, 71 L.Ed, 717. 


Dr. Shulman argues, however, notwithstanding Hayman v. City of 
Galveston, that a decision of the managing board of such a hospital 
refusing to permit him to practice medicine therein is ineffective to 
exclude him unless he is also accorded ''due process of law."" He is 
inexplicit as to what he thinks are the dimensions of "due process of 
law"' in such a context, since he argues that a finding of governmental 
involvement is, on this record, sufficient to warrant judgment for ap- 
pellant. Should this Court find Hayman v. City of Galveston, supra, to 
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be inapplicable, however, and a Constitutional duty owing Dr. Shulman 
by appellees, it could also conclude that the due process of law"' to 
which Dr. Shulman is entitled before his practice in Washington Hos- 
pital Center is interdicted might consist of a decision by the managing 
board of Washington Hospital Center which is either, (a) not arbitrary 
or unreasonable,” (b) in compliance with the hospital's self-imposed 
procedures,? or (c) after notice to Dr. Shulman and a hearing of his 
answer to more or less formal charges of misconduct, or any combina- 
tion thereof, listed here in ascending order of their degree of inter- 
ference with the discretion otherwise vested by statute in the managing 
board. 


Summary exclusion from a single governmental facility has been 
expressly sustained as consistent with the Due Process clause of the 
United States Constitution by the Supreme Court. In Cafeteria and 
Restaurant Workers' Union v. McElroy, 367 U.S. 886, 6 L.Ed.2d 1230 
(1961), reh. denied 368 U.S. 869, 7 L.Ed.2d 70, the Court affirmed a 
decision of this Court dismissing a Complaint by a restaurant cook for 
readmittance to her place of employment at the Naval Gun Factory 
from which she had been summarily excluded by the commanding officer 
of that installation in the execution of his duty to maintain the security 
of his command. Holding that her presence on the installation, although 
a privilege rather than a Constitutional right, could be terminated by 


2 The record is devoid of facts either admitted or alleged to sustain Dr. Shul- 
man's conclusory assertion that his exclusion was, in his words, "arbitrary." 
Appellees will set forth infra at length the deliberations taken upon Dr. Shulman's 
continued presence on its courtesy staff, declining only to disclose their reasons 
for excluding him in this proceeding, and thereby submitting those reasons to 
the very judicial review to which they claim he is not entitled. Those reasons 
are now, and have always been, available to Dr. Shulman were he to inquire of 
them outside the context of a lawsuit. 


. Whether Dr. Shulman was excluded from the hospital pursuant to the rules 
prescribed by the hospital's various administrative organs for their own guid- 
ance is discussed infra, if such were held to be the requirements of "due process 
of law" under the circumstances. 
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the Government only if consistent with due process, the Court neverthe- 
less rejected the contention that ''due process of law" entailed inform- 
ing her of the grounds for her exclusion and an opportunity to refute 
them. 


. We are satisfied, however, that under the cir- 
cumblances of this case such procedure was not constitu- 
tionally required. 


"The Fifth Amendment does not require a trial-type 
hearing in every conceivable case of government impair- 
ment of private interest. .. .The very nature of due pro 
ess negates any concept of inflexible procedures univers- 
ally applicable to every imaginable situation. .. . 


w 


.[C]onsideration of what procedures due process 
may require under any given set of circumstances must 
begin with a determination of the precise nature of the 
government function involved as well as of the private in- 
terest that has been affected by governmental action. 
Where it has been possible to characterize that private in- 
terest. . .as a mere privilege subject to the Executive's 
plenary power, it has traditionally been held that notice 
and hearing are not Constitutionally required. .. . 


"What, then, was the private interest affected by [the 
commanding officer's] action in the present case? It most 
assuredly was not the right to follow a chosen trade or pro- 
fession. . . . [Plaintiff] remained entirely free to obtain em- 
ployment as a short-order cook or to get any other job, 
either with [the same] or with any other employer, All that 
was denied her was the opportunity to work at one isolated 
and specific military installation. (Emphasis supplied) 


"Moreover, the governmental function operating here 
was not the power to regulate or license as lawmaker, an 
entire trade or profession, or to control an entire branch 
of private business, but, rather, as proprietor, to manage 
the internal operation of an important federal military 
establishment. . . . In that proprietary capacity, the Fed- 
eral Government, as has been pointed out, has traditionally 
exercised unfettered control."' 367 U.S. 894-896, 6 L.Ed.2d 
1236-1237, Stewart, J. 
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The record in McElroy reflected no more specific reason for the 
plaintiff's exclusion than that the base security officer had determined 
"| | that she had failed to meet the security requirements of the in- 
stallation."" 367 U.S. 888, 6 L.Ed.2d 1232. The Court said: 


'.-. . We may assume that [plaintiff] could not consti- 
tutionally have been excluded from the Gun Factory if the 
announced grounds for her exclusion had been patently arbi- 
trary or discriminatory — that she could not have been kept 
out because she was a Democrat or a Methodist. It does not 
follow, however, that she was entitled to notice and a hearing 
when the reason advanced for her exclusion was, as here, 
entirely rational.... 


"Finally, it is to be noted that this is not a case where 
government action has operated to bestow a badge of dis- 
loyalty or infamy, with an attendant foreclosure from other 
employment opportunity.... All this record shows is that, 
in the opinion of the Security Officer of the Gun Factory, con- 


curred in by the Superintendent, [plaintiff] failed to meet the 
particular security requirements of that specific military 
installation. ... For all that appears, the Security Officer 
and the Superintendent may have simply thought that [plain- 
tiff] was garrulous, or careless with her identification badge. 


"For these reasons, we conclude that the Due Process 
clause of the Fifth Amendment was not violated in this case." 
367 U.S. 898, 6 L.Ed.2d 1238. 


Appellees submit that the rationale advanced to defend the discre- 
tion in the commanding officer of a military installation to exclude from 
his command those he deems to imperil its security may similarly be 
invoked to defend the discretion of the managing authorities of a hospital 
to exclude a physician whom they deem personally and professionally 
less tractable than other contemplated members of the medical staff. 
Due Process, whatever its measure in other contexts, does not demand, 
under these circumstances, the ritual of preferred formal charges and 
a public trial. Cf. Bailey v. Richardson, 86 App. D.C. 248, 182F.2d 46 
(1950), aff'd 341 U.S. 918, 95 L.Ed. 1352. 
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Ul. Washington Hospital Center Is a Private Hospital 
Corporation for Which the Board of Trustees Is the 
Final Authority in Determining the Somipasi tion of 
Its Medical Staff. 


Whatever the epithet by which Washington Hospital Center is de- 


scribed for the purpose of determining Dr. Shulman's claim to a Con- 
stitutional right to return to the practice of medicine therein, the Hos- 
pital is, by both historic and contemporary standards, a "private" in- 
stitution. See Trustees of Dartmouth College v. Woodward, 4 Wheat. 
518, 4 L. Ed. 629 (1819). In Edson v. Griffin Hospital, 144 A.2d 341 
(Conn. 1958), the Superior Court of Connecticut gave judgment for the 
hospital against a physician's contention that a rule restricting his sur- 
gical privileges was arbitrary and, having been adopted without his 
being heard, a deprivation of property without due process of law. Ac- 
knowledging that the prerequisites to a valid restriction would vary as 
the hospital's classification as "private" or "'public,"’ the Court said: 


"The distinction between a public and a private cor- 
poration has long been recognized. A public corpora- 
tion is an instrumentality of the State, founded and owned 
in the public interest, supported by public funds, and 
governed by those deriving their authority from the 
State. Public institutions such as State, County, and 
City hospitals and asylums are owned by the public 
and are devoted chiefly to public purposes. 


"On the other hand, a corporation organized by per- 
mission of the legislature, supported largely by volun- 
tary contributions, and managed by officers and direc- 
tors who are not representatives of the State or any 
political subdivision is a private corporation, although 
engaged in charitable work or performing duty’ simi- 
lar to those of public corporations. ... The differ- 
ence between a public and private hospital is now clear- 
ly established, the latter being one founded and main- 
tained by private persons or a corporation, the State 
or municipality having no voice in the management or 
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control of its property or the formation of rules for 
its government. ... The mere fact that it is the re- 
cipient of state aid, financial assistance from the gen- 
eral Assembly, special grants from the surrounding 
towns, or contributions from the United Fund, Com- 
munity Chest, or New Haven Foundation does not 
change its status from a private to a public hospital. 


".... That they are engaged in charitable work 
for the benefit of the public, and thereby affected with 
a public interest, does not make them public corpo- 
rations. It means no more than that they are operated 
for the public generally without gain or profit. The 
test is whether, under the charter or corporate powers 
granted, they have the right to elect their own officers 
or directors, with the power to manage their own af- 
fairs.” 144 A.2d 343-345. 


The classification of hospitals as "public" or "private" has been 
codified in this jurisdiction by the District of Columbia Hospitalization 
of the Mentally Ill Act, Public Law 88-507, 78 Stat. 944. Section 2 (5) 
of the Act defines the term ''public hospital” to mean 


' - |. any hospital or institution, or part thereof, in 
the District of Columbia, owned and operated by the 
Government of the United States or of the District of 


" 


Columbia... .", 


whereas a "private hospital" is defined by Section 2 (4) to mean 

"|. any non-governmental hospital or institution, or part thereof, 

in the District of Columbia. .. ."" The Act proceeds to establish a sys- 
tem for the treatment of mental illness in hospitals of both categories, 
with duties varying upon the distinction. 


Classification as "private" or "public" determines whether medi- 
cal staff membership is a privilege conferred by the managing direc- 
tors of the private corporation in the execution of a discretionary duty 
imposed by the incorporating statute, or a right extended by the govern- 
ment through the agency of hospital officials who have no power to ex- 
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clude a physician except as authorized by their legislative or executive 
superiors. It is fundamental that the power and authority of the direc- 
tors to control the affairs of a private corporation are absolute, and, 
in the absence of an allegation of breach of trust, a court will not re- 
view the directors’ exercise of judgment in the management of the cor- 
poration. 2 Fletcher, Private Corporations, § 505; Van Campen v. 
Olean General Hospital, 210 App. Div. 204, 205, N.Y. 554 (1924 affd. 
239 N.Y. 615, 147 N.E. 219) 1925; Edson v. Griffin Hospital, 144 A.2d 
341 (Conn., 1958). : 


District of Columbia Code, § 29-603, declares that the Board of 
Trustees of a non-profit society incorporated under § 29-601 pee 
shall have the control and management of the affairs and funds of the 
society." Cases from numerous jurisdictions have found such an in- 
vestiture of discretion in the managing directors of a hospital corpo- 
ration to authorize the summary exclusion of physicians who wish to 
practice therein without judicial inquiry into the justification for their 
action. The membership of the medical staff of a private hospital cor- 
poration is held to be a matter exclusively within the discretion of the 
managing directors, who have the power to remove a physician from, 
or refuse his reappointment to, the hospital medical staff as an inci- 
dent of either specific "appointment" power or a more general ''man- 
agement” power. See e.g., Levin v. Sinai Hospital, 186 Md. 174, 

46 A.2d 298 (1946); Natale v. Sisters of Mercy, 243 Iowa 582, 52 N.W.2d 
701 (1952); Strauss v. Marlboro County Hospital, 185 £.C, 425, 194S.E. 
65 (1937); Van Campen v. Olean General Hospital, supra; Khoury v. 
Community Memorial Hospital, 203 Va. 236, 123 S.E. 2d 533 (1962). 
There is no distinction between cases of initial appointment, reappoint- 
ment, or revocation—the power to exclude an undesirable practitioner 
is plenary. In Van Campen v. Olean General Hospital, supra, the Court 
reversed a decree for a plaintiff physician enjoining revocation of his 
staff privileges, holding that the directors could lawfully act summarily 


to revoke staff membership because ". . . the selection and retention 
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of physicians to treat patients admitted to the hospital are matters of 
judgment and discipline."" 205 N.Y.S. 557. In Natale v. Sisters of 
Mercy, supra, the Supreme Court of Iowa affirmed the dismissal of a 
similar bill by a physician to enjoin his dismissal by the governing 
board from the staff of a private hospital without notice or hearing, 
saying, 
"|. the power to manage and control a hospital 

operated by a private corporation includes the author- 

ity and power to select and to exclude physicians from 

the privilege of practicing their profession in the hos- 

pital.” 52 N.W.2d 709. 
The Texas Court of Civil Appeals affirmed a judgment for a corporate 
hospital defendant against a plaintiff physian who, without notice or 
hearing, was refused reappointment to the medical staff in Weary v. 
Baylor University Hospital, 360 S.W. 2d 895 (1962). Although the medi- 
cal staff by-laws expressly required notice and opportunity to be heard 
to the physician concerned before the medical staff could recommend 
against reappointment, the Court held the governing board was not 
bound by the by-laws of the medical staff and might act summarily if 
it wished. And in Glass v. Doctors Hospital, 213 Md. 44, 131 A.2d 
254 (1957), the Court of Appeals of Maryland affirmed dismissal of a 
physician's bill, holding, without deciding whether a medical staff by- 
law could be binding upon the board of trustees, that such a by-law 
requiring notice and hearing before a physician could be removed for 
cause would be inapplicable to the board's refusal to offer him annual 
reappointment to the medical staff. 


The courts of six jurisdictions have, to date, considered the ques- 


tion of a physician's right to require the governing board of a private 
hospital to comply with the hospital's self-imposed procedures before 
forbidding his practice therein. Two courts have decided in favor of 
the physician: Joseph v. Passaic Hospital, 26 N.J. 557, 141 A.2d 18 
(1958), and Berberian v. Lancaster Osteopathic Hospital, 395 Pa. 257, 
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149 A.2d 456 (1959). Four courts have decided that the governing 
boards possess absolute discretion to control the membership of the 
hospital medical staff and may terminate a physician's staff privileges 
by fiat, notwithstanding a provision elsewhere within the corporate 
documents describing a procedure for withdrawing staff, privileges. 
The majority rule derives from a better analysis of the relationship 
existing between a hospital and physicians on its medical staff. Joseph 
v. Passaic Hospital, supra, is the source of the minority rule. A by- 
law of the medical staff had permitted a physician to have notice and 
hearing "before he fails of reappointment.'' The medical staff by-laws 
had been ratified by the board of directors. The court reversed the 
judgment for defendant, holding the by-laws to express the terms of 
a contract existing between hospital and physician. 
"Those bound together in the common enterprise 

have reciprocal rights and duties laid down in the con- 

stitution and by-laws and such as are inherent in the 

nature of the undertaking; and (judicial review may be 

had of) unconscionable and excessive action, such as 

would offend against natural justice. ... The asso- 

ciation's constitution and by-laws are essentially con- 

ventional; the compact derives from the common con- 


sent of the parties and is limited accordingly." " 
26 N.J. 569. 


Joseph v. Passaic Hospital was cited as the principal authority by the 
Pennsylvania court in Berberian v. Lancaster Osteopathic Hospital, 
supra, holding upon substantially similar facts with respect to revoca- 
tion of current privileges without notice or hearing, that the relation- 
ship between doctor and hospital was "based on contract;"’ that the by- 
laws become an "integral part of the contractual relation;"” and that 
plaintiff was entitled to "specific performance," 149 A.2d 458-459, 


The origin of the majority rule appears to be adictum in Wolf v. 
LaCrosse Lutheran Hospital, 181 Wis. 22, 193 N.W. 994 (1943). Hold- 
ing that a medical staff by-law, requiring notice and hearing before a 
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joint session of the medical staff, could not be enforced by mandamus, 
the Court observed that even if plaintiff should try to enforce the by- 
law as a contract, the by-law would be construed as authorizing the 
medical staff to "recommend" with respect to staff privileges only. 
The Board of directors possessed an exclusive and non-delegable 
power to exclude physicians from practicing in the hospital as an in- 
cident of its power to manage the affairs of the corporation. To con- 
strue the by-law as requiring participation by persons other than the 
board of directors in the expulsion of staff physicians would have the 
effect of delegating "". ..a rather important part of the management 
of the hospital association,"’ 193 N.W. 996. The dictum in Wolf, how- 
ever, has recently been followed in Iowa in Natale v. Sisters of Mercy, 
243 Iowa 582, 52 N.W. 2d 701 (1952); in Texas in Weary v. Baylor Uni- 
versity Hospital, 360 S.W. 2d 895 (Tex. Civ. App. 1962) and in three 
New York cases, beginning with Loewinthan v. Beth David Hospital, 

9 N.Y.S. 2d 367 (Sup. Ct. 1938) through Manczur v. Southside Hospital, 


16 Misc. 2d 989, 183 N.Y.S. 2d 960 (Sup. Ct. 1959), and most recently, 
in Leider v. Beth Israel Hospital, 33 Misc. 2d 1, 229 N.Y.S. 2d 137 
(Sup. Ct. 1960), affd. per curiam, 13 App. Div. 2d 746, 216 N.Y.S. 2d 
664, 11 N.Y.2d 205, 227 N.Y.S.2d 900, 182 N.E. 2d 393 (1962). 


The two most recent New York cases, both decided after Joseph 
v. Passaic Hospital, supra, deal expressly with allegations of a con- 
tractual relationship between hospital and staff physician. In Manczur, 
plaintiff had been reappointed annually to the hospital's courtesy staff 
from 1952 to 1956. He was notified by the hospital director in August, 
1956, acting upon instructions of the president of the board of trustees, 
that his privileges had been "withdrawn." The medical staff by-laws, 
which had been "approved" by the board of trustees, provided for an 
unspecified "strict procedure” for removal of members from the medi- 
cal staff. Plaintiff sued, alleging that the medical staff by-laws, as 
approved, constituted either a contract between the hospital and the 
medical staff of which the plaintiff was a third-party beneficiary or a 
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contract between the hospital and plaintiff as a direct obligee. He 
prayed for reinstatement and damages. The court granted defendant's 
motion to dismiss. 


"Though the staff by-laws may provide procedural 
rules for the government of the members of the staff in 
their own association, it does not constitute a contract 
between the staff and the defendant hospital, nor is the 
hospital board thereby obligated to follow the proce- 
dures therein provided, The hospital constitution. . . 
provides generally that the medical board shall 'de- 
fine the duties and privileges’ of the members of 
the staff, but does not obligate the hospital to fol- 
low procedures designed for their own self-govern- 
ment. By ... its own by-laws, the hospital reserves 
its self the right to conduct its own affairs . . 


"The two instruments taken together spell out no 
mutuality of obligation or consideration which would 
require the corporation to follow a procedure set by 
the medical staff for disciplining any of its members.’ 
183 N.Y.S. 2d 962. 


The Court then held that plaintiff's contribution to the hospital building 
fund did not constitute consideration for a contractual obligation run- 
ning to aa and concluded: 


.[T lhe hospital's constitution Sovidees that 
appointments to the staff shall be annual for the period 
of one year, and nothing therein, nor in the staff by- 
laws, obligates the hospital to reappoint, whether on 
recommendation of the medical staff or not. The rec- 
ommendations of the latter are advisory only . 

The appointment is a privilege extended as a benefit 
to no one but the applicant.” 


In Leider v. Beth Israel Hospital, supra, the Board of Trustees of 
a private hospital declined to reappoint a surgeon to the medical staff. 
The surgeon sued to restrain defendants’ interference with his treat- 
ment of private patients in the hospital, alleging that a medical staff 
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by-law which provided that a staff member who reached a certain re- 
tirement age might retain a courtesy right to continue treatment of 
private patients created a contractual obligation to him. The hospital 
constitution, however, declared appointments to the medical staff to be 
"made solely" by the board of trustees which had "exclusive discre- 
tion" to determine periods of tenure. In granting defendants’ motion 
for summary judgment, the court said: 
"To hold, in view of the foregoing provisions of 

the constitution, that defendant intended to and did in 

fact divest itself of the power to determine who should 

be entitled to remain a member of its medical staff... 

would lead to absurd results violative of the right of 

the board of trustees to determine what is in the best 

interest of the hospital. To so hold would annul [that] 

section .. . of the hospital's constitution which com- 

mits to the board of trustees the control, direction and 

management of all the affairs and property of the cor- 

poration.” 22 Misc. 2d 5, 229 N.Y.S. 2d 136. 


Dr. Shulman contends that having failed to act upon his courtesy 
staff membership before the first of the year, as he construes a medi- 
cal staff rule to require, the Board of Trustees automatically reap- 
pointed him to another year's term, of which he could not be deprived 
without various formalities. The District of Columbia Code, § 29-603, 
however, commits the "control and management”’ of Washington Hospi- 
tal Center to its Board of Trustees. To hold here that appellees are 
now subject to a contractual duty to permit Dr. Shulman to practice 
medicine in Washington Hospital Center until the letter of each intra- 
corporate directive is met, will, in effect, constitute authority for ju- 
dicial review of all corporate activity, in the form of an action to en- 
force a contract, by any dissenter who can find authority for his dissent 
in the corporate documents. It would, moreover, import a finding that 
the board of trustees had divested itself by contract of a portion of its 
statutory power to "manage" the hospital, since the question of the 
identity of persons to whom hospital facilities, equipment, and person- 
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nel are to be made available is certainly a matter of management.” 


And it would import a finding of a relationship between doctor, hospi- 


tal, and medical staff which none of them ever contemplated. The med- 
ical staff would, in effect, become a "bargaining agent" for the staff 
physicians; the physicians themselves would be a species of hospital 
"employee;"' and all three parties would be under reciprocal obliga- 
tions of mutuality not offered, bargained for, or accepted at the incep- 
tion of the relation nor desired at the moment. On the contrary, a 
concept of the hospital as a host extending a conditional and revocable 
invitation to the physicians of the community to avail themselves of 
its facilities would conform more closely to the customary descrip- 
tion of the relation as "staff privileges"’ which, appellees submit, 
represents the true understanding of the parties. 


Il. Appellees Deprived Dr. Shulman of Courtesy Staff 
Privileges by Proceedings Which Substantially Com- 
plied With the Applicable By-Laws and Administrative 
Rules and Regulations of Washington Hospital Center. 


The "Medical Board," created under Article VI, Medical Staff By- 
Laws, deliberated upon the composition of the medical staff for 1963, 
and, on January 7, 1963, the Chairman of the Department of Medicine 
withholding his "recommendation" as to Dr. Shulman, the Medical 
Board "disapproved" five courtesy staff memberships, among them, 
Dr. Shulman's. Article I, § 4A, Medical Staff By-Laws, declares that: 


“All appointments to the medical staff will be 
made by the Board of Trustees after recommenda- 
tion by the chairman of the ale ain involved and 
approval by the medical board. 


The by-law continues in § 4B: 


"The Medical Board has the right to Suspead the 
privileges of any member of the medical staff for any 
reason it deems proper . at 
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Dr. Shulman was denied a reservation for a private patient on 
January 10, 1963. The ''Executive Committee," created under By-Law 
No. 25, By Laws of the Washington Hospital Center, acted upon the 
matter of medical staff appointments for 1963 on January 22, accepting 
those who had previously been recommended and approved by the De- 
partment Chairman and the Medical Board, respectively, and declining 
reappointment perforce to those not recommended or approved, since 
Hospital By-Law No. 35 requires the Board of Trustees to make appoint - 
ments to the medical staff, effective '. . . for one year only, renewable 
by the Board of Trustees on recommendation of the staff (emphasis 
supplied).""’ Hospital By-Law No. 25 provides that '(t)he Executive 
Committee may exercise all of the powers of the Board of Trustees 
during the intervals between the meetings of the Board... .'' And Hos- 
pital By-Law No. 39 declares: 

"The Board of Trustees at all times shall have 
the right . . . to refuse to admit any doctor of medi- 
cine . . . to practice his or her profession in the 
Washington Hospital Center and to prohibit any such 


person who has at any time practiced his or her pro- 
fession therein from practicing thereafter. 


Appellee Loughery, Hospital Administrator, who by Hospital By- 
Law No. 36 is made: 


" . , . responsible for the administration of the 
hospital and all its activities and departments subject 
only to such policies as may be adopted and such ord- 
ers as may be issued by the Board of Trustees or by 
any of its committees to which it has delegated power 
for such action... ." 


informed Dr. Shulman by letter that he had not been reappointed to the 
courtesy staff for 1963. And the Board of Trustees, which by Hospital 
By-Law No. 10 is declared to be the "governing body of the hospital" 
and vested with the "management of the Washington Hospital Center," 
ratified the action of the Executive Committee on February 25, 1963. 
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Dr. Shulman was first appointed to the courtesy staff in Feoruary, 
1958. His appointment for that year expired on December 31, 1958 
(Article I, § 4A, Medical Staff By-Laws) and subsequent reappoint- 
ments were effective for one year only (Hospital By-Law No. 35). Thus, 
Dr. Shulman's last effective appointment to the courtesy staff expired 


on December 31, 1962. Thereafter, until his privileges were suspended 
on January 10, 1963, his practice in the hospital was as a licensee, 
without appointment, and, therefore, terminable at will by any of the 
three bodies so empowered by either the By-Laws of the Hospital or of 
theemedical staff: the Medical Board, the Executive Committee, or the 
Board of Trustees. See Glass v. Doctors Hospital, 213 Md. 44, 131 
A.2d 254 (1957); Cf. Raymond v. Cregar, 38 N.J. 472, 185 A.2d 856 
(1962). 


IV. Personnel of a Single Hospital Corporation May Act 
in Concert To Exclude a Physician From the Prac- 
tice of Medicine Therein Without Engaging in a Con- 
spiracy Unlawful Under the Anti-Trust ome 
or at Common Law 


Dr. Shulman alleges that the circumstances of his aa of cour- 
tesy staff privileges at Washington Hospital Center, standing alone, 
constitute a criminal conspiracy in violation of Sections: 1-3 of the 
Sherman Act, 15 U.S.C., §§ 1-3, and he sues for the injunctive relief 
made available to private litigants against alleged conspirators by 
Section 26 of the Clayton Act, 15 U.S.C. § 26. 


Section 1 of the Sherman Act declares illegal "(e)very contract, 
combination . . . or conspiracy, in restraint of trade or commerce 
among the several states or with foreign nations. . ."" (emphasis sup- 
plied). Section 2 of the Sherman Act declares that "(e)very person who 
shall monopolize, or attempt to monopolize, or combine or conspire 

. . to monopolize any part of the trade or commerce among the sev- 
eral states, or with foreign nations .. . ." to be guilty of a crime 
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(emphasis supplied). The first two sections of the Sherman Act are : 
concerned only with "restraints of trade" and "monopolies" occurring .- 
in interstate and international commerce. Courts having had occasion 
to consider whether the activities of a single hospital are within the 
interstate or foreign commerce contemplated by the Sherman Act have, 
apparently uniformly, held the contrary, on the ground that the Sherman 
Act reaches only conduct having "substantial and direct effect" upon 
interstate or foreign commerce, as opposed to the "fortuitous and inci- 
dental effect" produced by, e.g., the admission of out-of-state patients 
or the purchase of supplies and equipment from out-of-state sellers, 
occurring in the "local" operations of hospitals. Spears Free Clinic 

v. Cleere (10th Cir. 1952), 197 F.2d 125; Rigall v. Washington County 
Medical Society (8th Cir. 1957), 249 F.2d 266, cert. denied 355 U.S. 
954, 2 L.Ed.2d 530; Elizabeth Hospital v. Richardson (8th Cir. 1959), 
269 F.2d 167, cert. denied 361 U.S. 884, 4 L.Ed.2d 120. The activities 
of none of the parties to this action exert the "substantial and direct 


effect" upon interstate or foreign commerce contemplated by the 
Sherman Act, Sections 1-2, andthose statutes are consequently inapplic- 
able to the case of Dr. Shulman. 


Section 3 of the Sherman Act declares illegal "(e)very contract, 
combination . . . or conspiracy, in restraint of trade or commerce in 
the . . . District of Columbia . .. ." and is prima facie applicable to 
the parties herein. To the extent that the court finds appellant's rights, 
if any, to be contractual in nature, appellees submit that Section 20 of 
the Clayton Act, 15 U.S.C. § 17, and Sections 4-13 of the Norris-La 
Guardia Act, 29 U.S.C. §§ 104-113, deprive this Court of jurisdiction to 
entertain a claim for equitable relief under the anti-trust laws of the 
United States on the ground that the dispute at bar concerns "terms or 
conditions of employment."" Cf. American Medical Association u. 
United States, 317 U.S. 519, 533-536, 87 L.Ed. 434, 440-442 (1943). 


Dr. Shulman alleges that appellees' conduct constitutes a combina- 
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tion or conspiracy to restrain the practice of medicine in the District 
of Columbia. Washington Hospital Center, and all the other appellees 
herein, are merely components of the same corporate entity. In their 
consideration of, and action upon, Dr. Shulman's proposed membership 
on the medical staff, the individual appellees were acting in their ca- 
pacities as agents of the corporate appellee, executing their respective 
duties to select for Washington Hospital Center a medical staff of phy- 
icians both professionally qualified and personally endowed to inspire 
confidence and cooperation among medical peers and subordinate hos- 
pital employees. It is a basic tenet of the law of commerce restraint 
that a conspiracy to accomplish restraint requires agreement by two 
or more colluding entities. Intracorporate conduct, however concerted, 
does not produce the collective element which multiplies the economic 
power behind an effort at restraint. Nelson Radio and Supply Company 
v. Motorola (5th Cir. 1952), 200 F.2d 911, cert. denied 345 U.S. 925, 
97 L.Ed. 1356; Poller v. Columbia Broadcasting System, 109 U.S. App. 
D.C. 170, 284 F.2d 599 (1960); see Report of the Attorney General's 
National Committee To Study the Anti-Trust Laws, 31 (1955). Dr. 
Shulman reiterates in his Brief his reliance upon Lorain Journal v. 
United States, 342 U.S. 142, 96 L.Ed.2d 162 (1951), urged before the 
District Court as authority for extending a remedy under the anti-trust 
law for wholly intracorporate activity. The Lorain Journal holding, 
however, was predicated upon a finding of an "attempt to monopolize": 
(as opposed to a "conspiracy to restrain"), of which all defendants 
were independently found guilty without the necessity of collective par- 
ticipation. Since only Section 3 of the Sherman Act is applicable to 
these appellees, and since that section proscribes only unlawful "'con- 
tracts, combinations, and conspiracies," some participant external to 
Washington Hospital Center must be found to make the events of which 
Dr. Shulman complains the results of more than a unilateral corporate 
decision. 
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Although the language of Sections 1-7 of the Sherman Act is uni- 
versal in scope, judicial construction by reference to Congressional 
intent has limited its application to "unreasonable" restraints of trade 
which cause’ an injury to the consuming public which the statute was 
enacted to protect. Thus, no reasonable restraint or restraint which 
affects only isolated individuals is in violation of the Sherman Act, 
Packard Motor Car Company v. Webster Motor Car Company, 100 U.S. 
App. D.C. 161, 243 F.2d 418 (1951), cert. denied 355 U.S. 822, 2 L.Ed. 
2d 38, reh. denied 355 U.S. 900, 2 L.Ed.2d 197, reh. denied, 357 U.S. 
923, 2 L.Ed.2d 1363; District of Columbia Publishing Company v. Mer- 
cants and Manufacturers' Association (D.D.C. 1949), 83 F.Supp. 994, 
While courts having declined to apply the anti-trust laws to concerted 
conduct excluding a single physician from the medical staff of a single 
hospital have done so on the basis of facts peculiar to each case, no 
court has apparently yet found in those facts the elements of unreason- 
able restraint and public injury to grant the physician relief under the 


Sherman Act. See e.g., Levin v. Sinai Hospital, 186 Md. 174, 45 A.2d 
298 (1946); Elizabeth Hospital v. Richardson (W.D. Ark. 1958), 167 
F.Supp. 155; Robinson v. Lull (N.D. Ill. 1956), 145 F.Supp. 134; Spears 
Free Clinic v. Cleere (10th Cir. 1952), 197 F.2d 125. 


In Packard Motor Car Company v. Webster Motor Car Company, 
supra, the court held an agreement by an automobile manufacturer 
with its largest dealer in Baltimore to decline to renew one-year fran- 
chises of two smaller competing dealerships was neither a conspiracy 
to monopolize nor an unreasonable restraint of trade within the mean- 
ing of the Sherman Act, and it reversed a judgment for plaintiff, one of 
the two smaller dealers. The court said, by Edgerton, J., that no mon- 
opoly or conspiracy to monopolize had been proved, since defendant's 
economic power on the relevant market of reasonably interchangeable 
commodities, i.e., other automobiles rather than other Packards, was 
of somewhat less than monopoly proportions. Nor was there a contract 
or conspiracy in restraint of trade. 
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"|, . (It has long been clear that only unreason- 
able restraints of trade are unlawful. ... When'an ex- 
clusive dealership ‘is not part and parcel of a scheme 
to monopolize, and effective competition exists at both 
the seller and buyer levels, the arrangement has invar- 
iably been upheld as a reasonable restraint of trade. Une 
100 U.S. App. D.C. 163; 243 F.2d 420. 


Washington Hospital Center is only one of many private hospitals in 
the metropolitan area. Dr. Shulman is only one of many physicians 
practicing in the same region. The objective of the "conspiracy" al- 
leged by plaintiff is his exclusion from staff privileges at Washington 
Hospital Center alone; it has no discernible effect whatsoever on Dr. 
Shulman's ''competitive position” with respect to his practice in other 
local hospitals, the ''relevant market" on which to search for the hos- 
pital's monopolistic power, since Dr. Shulman continues to enjoy staff 
privileges at no less than five other metropolitan area hospitals. Nor 
has the exclusion of plaintiff diminished "effective competition" among 
"buyers and sellers" of hospital services. Hospitals, physicians, and 
the public at large can be said to continue to "bargain" freely for serv- 
ices and patronage. 


This Court has approved a statement to the effect that the objective 
of the Sherman Act was to enact the common law of conspiracies to 
monopolize and in restraint of trade. 


"|... The test of their validity was whether the 
restraint was any greater than was necessary to afford 
fair protection to the party in whose favor they ‘were 
made, and not so extensive as to interfere with ithe in- 
terests of the public. Ovbo Theater Corporation v. 
Loew's, Inc. (D.D.C. 1957), 156 F.Supp. 770, aff'd 
per curiam 104 U.S. App. D.C. 262, 261 F.2d 380 
(1958), cert. denied 359 U.S. 943, 3 L.Ed.2d 677. 


The common law with respect to interference with business relation- 
ships is stated in Restatement, Torts §§ 766-767 (1939) which declare 


intentional conduct causing another to refrain from entering into a 
business relationship with plaintiff is actionable unless the defendant 
acted with privilege. The circumstances of each case determine the 
existence of a privilege, with relevant factors being set forth in Section 
767, as the nature of defendant's conduct; the nature of the expectancy 
with which his conduct interferes; the relations between the parties; the 
interest sought to be advanced by the defendant; and the social interest 
in protecting plaintiff's expectancy on one hand, and defendant's free- 
dom of action on the other. Appellees contend that, on balance, the in- 
terests of Washington Hospital Center and the physicians of its medical 
staff, in controlling the identity of physicians having access to the hos- 
pital's costly investment in equipment and personnel, and a public inter- 
est generally in optimum hospital safety and efficiency, supersede 
plaintiff's interest in protecting his pride and prestige and a minimal 
economic interest represented in permission to practice medicine in 
the Washington Hospital Center. Appellees’ concerted action in ex- 
cluding plaintiff from courtesy staff membership is justified, and, 
hence, privileged, Edwards v. James Stewart and Company, Inc., 82 
U.S. App. D.C. 123, 160 F.2d 935 (1947); Lambert v. Georgia Power 
Company, 181 Ga. 624, 183 S.E. 814 (1936); Sweeney v. Coote (1907) 
A.C. 22. 


CONCLUSION 


For the foregoing reasons, the judgments below should be affirmed 
in all respects. 
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REPLY BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 


The Brief for Appellees ("BA" hereinafter) suggests that Appel- 
lees’ version of the facts was "'not controverted by appellant" (BA 1, n.1) 
and stands "undisputed" (BA 1, n. 1; 2); and asserts that’ Appellant's 
statement of the facts is "partisan" and "distort[s] the record” (BA 2). 
The plain answer to this argument may be found in Plaintiff's Statement 
of Genuine Issues (JA 82-3). This Statement was filed pursuant to Rule 
9(h) of the District Court, which provides in pertinent part: 


"Any party opposing the motion [for summary judg- 
ment], may, not later than three days prior to the hearing, 
serve and file a concise ‘statement of genuine issues’ setting 
forth all material facts as to which it is contended there 
exists a genuine issue necessary to be litigated." 


When such a Statement is filed, the facts asserted by the movant are 
"actually in good faith controverted in a statement filed in opposition 
to the motion,” and the District Court may zot assume under Rule 9(h) 
"that the facts as claimed by the moving party are admitted to exist 
without controversy." 


Only by ingenuously overlooking Appellant's Statement can Appel- 
lees represent to this Court that their version of the facts was "not 
controverted by appellant" (BA 1, n. 1); or that "Dr. Shulman filed no 
rebuttal” (BA 6). Appellees do not favor the Court with any particular 
basis for their inuendoes nor do they specify the factual statements 
made by Appellant which they contest. Their broadside approach has 
no target. 


Appellees appear, for example, to dispute the fact that no reason 
was given for Appellant's exclusion inasmuch as they say -- at one 
point in their Brief -- "Nor is there support in the record for Dr. 
Shulman's assertion that he was excluded from the hospital without 
reason whatsoever" (BA 19). But only a few paragraphs later Appel- 
lees expressly admit that they have declined "to disclose their reasons 
for excluding him in this proceeding" (BA 20, n.2). There is no genuine 
mystery about Appellees’ position: they stand or fall on the proposition 
that no Court may inquire into the reasons which prompted the exclu- 
sion of Appellant. . They hold firm to the proposition that there is no 
jurisdiction or judicial review to ascertain whether reasons for Ap- 
pellant's exclusion exist and, if they do, whether they were rationally 
based in substance and fairly reached in procedure. 


To urge that the "record is devoid of facts either admitted or al- 


leged to sustain Dr. Shulman's conclusory assertion that his exclusion 


was, in his words, 'arbitrary''(BA 20, n. 2) is to distort the record. 
Appellant alleged expressly that he had been guilty of no conduct "that 
would justify or excuse termination of his long standing association with 
defendant hospital" (JA 51; see also JA 3); and "that the said termina- 
tion of his staff membership was illegal, arbitrary and capricious" (JA 
54). The record discloses that no reason was ever tenderedtohim orto 
the Court. In its original opinion, the Court stated with respect to Ap- 
pellees' exclusion of Appellant: ''The reason for this action is not dis- 
closed in the record" (JA 40-1). In its second opinion, the Court stated: 
"The complaint alleged that plaintiff, a licensed physician, had been 
denied renewal of his staff privileges at the Washington Hospita! Center 
for no apparent reason without notice or hearing" (JA 83). 


Even a cursory reading of Appellees’ Brief makes it plain that they 
have either failed to controvert or have expressly reaffirmed all the 
material facts upon which Appellant relies. On the public involvement 
issue, for example, not one of the many facts relating to the legislative 
history, the contractual provisions with the United States relating to 
the construction of WHC, the contractual provisions with the District 
of Columbia relating to payments of public funds to WHC, or any other 
matter, is drawn into controversy -- with only two exceptions. The 
most extraordinary exception is the $23,410,000 which Congress 
appropriated and which was expended upon the construction and equip- 
ment of WHC. Appellees either disregard or devaluate all of those 
dollars when they assert -- without cited authority and without any 
possible foundation -- that ''full value was given" for the "improved 
real property" of WHC (BA 2). Unless there is a presumption of 
egregious irregularities which can overcome the public records and 
the tangible evidence of the "improved real property" itself, Appellees’ 


1 Moreover, the lack of notice or hearing is not only admitted by Appellees, but 
is sought to be justified by them in their extensive effort to sustain the conten- 
tion that their failure to follow the WHC Rules is irrelevant (BA i23-33). 


assertion that "full value was given" is so fatuous as to cast the deep 


shadow of unreality over all of Appellees’ representations and conten- 
tions. 


Further, while Appellees now concede contractual relations with 
the District of Columbia only to the extent of indigent patients (BA i, 2, 
3, 10), they previously have admitted contracts to provide medical 
services for District of Columbia Fire Department ambulance cases 
(JA 57, 65). The undenied and undeniable fact is that there are other 
contracts which cover, for example, police cases and obstetrical care 
(Brief for Appellant ("Br" hereinafter) 22). The total annual amount 
which WHC is paid by the District of Columbia pursuant to these con- 
tracts approximates $400,000. (Jbid.), In terms of continuing contractual 
relations with the District of Columbia, therefore, as well as the huge 
and indispensable Congressional appropriations for WHC, a significant 
and decisive extent of public involvement cannot be hidden or distorted 
on this record. 


ARGUMENT 


APPELLEES MUST BE HELD SUBJECT TO CONSTI- 
TUTIONAL STANDARDS AND COULD NOT TERMINATE 
APPELLANT'S COURTESY STAFF PRIVILEGES 
ARBITRARILY, WITHOUT RATIONAL REASON FOR 
ITS ACTION, WITHOUT NOTICE OF HEARING, AND 
WITHOUT BEING SUBJECT TO JUDICIAL REVIEW. 


Appellees present no rational or consistent answer to the demon- 
stration in Appellant's principal Brief on this issue. Their efforts to 
distinguish 'the governing cases are unavailing; and the cases they cite 
actually favor Appellant. 


A. Appellant relies principally upon three cases: Burton v. 
Wilmington Parking Authority, 365 U.S. 715 (1961); Stmkins v. Moses 
H. Cone Memorial Hospital, 323 F.2d 959 (4th Cir., 1963), cert. denied, 
378 U.S. 936 (1964); and Eaton v. Grubbs, 329 F.2d 710 (4th Cir., 1964). 


Each was analyzed in detail in the Brief for Appellant; and each was 
relied upon as independent authority for holding WHC subject to consti- 
tutional standards. Appellees make no effort whatever to challenge the 
applicability of one of these cases; and their attempts to distinguish 
the other two are futile. | 


Simkins is not even cited by Appellees. Thus, by tacit stipulation 
of both sides, Simkins stands before the Court as being directly in point. 


Appellees seek to create the impression that there is a "contrast" 
between the facts in the Eaton case and the facts inthis'case. But this 
is illusory for their Brief does no more than set out the facts of the 
instant case without any effort at comparison or "contrast" (BA 16-7). 
Had such a comparison in fact been made the similarities would have 
been striking. 


For example, Appellees state that WHC was organized as a com- 
bination of three private hospitals as if this factor set it apart from 
the hospital in Eaton. The hospital in Eaton, however, "was built at 
the beginning of the century by James Walker, a philanthropic citizen, 
on the site of a city hospital". 329 F.2d at 711. The only contrast, then, 
is that while the hospital in Eaton was originally constructed and 
equipped by purely private philanthropy, WHC was built with public 
funds; WHC thus reflects greater public participation. In Eaton, the 
city and county obtained the funds to complete the building after Mr. 
Walker's death by virtue of his will (ibid.), whereas in this case lavish 
Congressional appropriations were indispensable. In both this case 
and Eaton the site of the hospital was public land. 


Appellees make much of the fact that WHC is administered by 
private individuals who are not government employees or officers (BA 


17). But the James Walker Memorial Hospital involved is likewise ad- 
ministered by a private corporation: "It is beyond dispute that from 
that time [1901] on the civic authorities have had no share in the opera- 
tion of the hospital and the Board of Managers have been in full con- 


trol." Eaton v. Board of Managers of James Walker Memorial Hospital, 
261 F.2d 521, 525 (4th Cir., 1958), cert. denied, 359 U.S. 984 (1959). 
Appellees cite the fact that WHC owns its land and plant; but this was 
true also of the hospital in Eaton -- the Court expressly found that "'the 
hospital is neither owned nor controlled by the municipalities". Id. at 
527. Appellees concede that WHC is subject to a reverter clause (BA 
17) and a like clause was applicable to the hospital in Eaton. 329 F.2d 
at 713. 


Manifestly, Appellees have failed to attenuate by even a tittle the 
probative force of Eaton to the facts at bar. 


It is not clear upon what basis Appellees seek to distinguish Burton; 
perhaps the references to "nothing more than a contract relationship" 
and to "the government's power to control the private action sought to 
be tested" are made for this purpose (BA 18). In correct view, how- 
ever, these factors confirm the identity in issue between Burton and 
this case. In Burton, there was no more than a contract relationship -- 
that of lessee and lessor -- between the private corporate restaurant 
tenant and the State agency landlord; indeed, it was precisely on this 
ground that the Supreme Court of Delaware held (erroneously, as later 
developed) the Fourteenth Amendment inapplicable. See, 365 U.S. at 
723. In Burton, the private corporation was organized independently 
of the contract relationship; while in this case WHC was organized for 
the very purpose of entering into a contract with the United States as 
specifically authorized by Congress. Moreover, the contractual rela- 
tionship in Burton called for the private corporation to pay its money 
to the public agency; the contractual relationship in this case required 
the United States to expend millions of dollars of public money for the 
benefit of WHC. In addition, the public parking building project in 
Burton was conceived without any reference to the private corporation, 
and the private restaurant was only one tenant of the public project; in 
this case, however, the entire public project was conceived by Con- 


gress to meet the hospital needs in the Nation's Capital through a 
"private" contracting facility. 


Further, the specific conduct reviewed in Burton was precisely as 


private as that involved here. In both cases the particular act of exclu- 
sion was itself accomplished entirely by private individuals, without 
any participation by public officials. If it is true that WHC "reports 

to no public authority whose financial support it must secure or whose 
officers it must obey" (BA 18), it was at least as true of the restaurant 
in Burton; indeed, it was more obviously true of that restaurant which 
never had obtained any public financial support. If Appellees’ ref- 
erences to "private individuals or organizations* * * so restricted in 
their free choice in conducting their business affairs by the will of 
government" (BA 18) and to cases "when the private actor retains both 
the theoretical freedom and the practical power to defy the directive 

of a government opposed" (ibid.) are intended to involve any fact or 
contention appearing in either Burton or this case, the intended mean- 
ing is not clear. Appellees, while purporting to provide touchstones 
for answering legal questions, are only begging the ultimate legal issue 
in both Burton and this case. Obviously, the private restaurant did 

not become restricted in its free choice or theoretical freedom until 
the Supreme Court had rendered its decision. Equally, WHC will not 
be required to rectify its action of exclusion until this Court renders 
judgment against it in this case. 


The reference to "government opposed" is incomprehensible, in- 
asmuch as the government did absolutely nothing in relation to the 
particular act of exclusion itself in Burton, just as the United States 
and the District of Columbia had nothing to do with the act of excluding 
Appellant in this case. But what the Supreme Court said about per- 
mitting private corporations to have such a free choice and theoretical 
freedom in Burton is equally applicable here: 


“But no State may effectively abdicate its responsi- 
bilities either by ignoring them or by merely failing to 
discharge them whatever the motive may be. It is no con- 
solation to an individual denied the equal protection of the 
laws that it was done in good faith. * * * By its inaction, 
the Authority, and through it the State, has not only made 
itself a party to the refusal of service, but has elected 
to place its power, property and prestige behind the ad- 
mitted discrimination. The State has so far insinuated 
itself * * * that it must be recognized as a joint partici- 
pant in the challenged activity, which, on that account, 
cannot be considered to have been so 'purely private' 
as to fall without the scope of the Fourteenth Amend- 
ment."" 365 U.S. at 725. 


By like reasoning, WHC may not in this case justify its refusal of 
service to Appellant by the plea of lack of governmental participation 
and "purely private" action. The power, property and prestige of the 
United States are surely reflected to an extent at least equal to the 
reflection of the State of Delaware in the exclusionary act of the res- 
taurant in Burton. The Acts of Congress having WHC as their subject 
matter, the millions of dollars appropriated and expended from the 
Treasury of the United States for the construction and equipment of 
WHC and the United States Soldiers' Home site of WHC cannot so easily 
and cavalierly be disregarded. 


B. Appellees are not content to rely exclusively upon the position 
that constitutional standards do not apply; they contend also that their 
conduct satisfied such standards (BA 11, 19-22, 30-1). Their conten- 
tion cannot be accepted in this case where the admitted facts are that 
Appellant was excluded without any citation of rational basis and 
without any provision of fair procedure. 


This case involves the exclusion of a physician from hospital staff 
privileges, but Appellees do not discuss the application of constitutional 
standards in that context. To the contrary, the only hospital cases they 


discuss involve hospitals which various State Courts -- prior to Burton, 
Simkins and Eaton -- have categorized as "private" (BA 23 -30). These 
cases in which the holding was that constitutional standards did not 
apply obviously signify nothing as to the application of such standards 
in this context. The cases which are in point, by virtue of the public 
involvement which renders Appellees subject to constitutional 
standards, are the cases involving hospitals which Courts have 
recognized as "public'' hospitals and thus subject to constitutional 
standards. 


There are many such cases and they spell out a pellucid standard 
which is directly in point: a hospital subject to constitutional standards 
may not exclude a physician from its staff arbitrarily -> without 
rational basis or fair procedure. It is "well settled that [a physician | 
cannot be deprived of the right or privilege to such practice by rules, 
regulations, or acts of the institution's governing authorities which 
are unreasonable, arbitrary, capricious or discriminatory." Ware v. 
Benedikt, 225 Ark. 185, 280 S.W.2d 234, 236 (1955). Where a hospital 
Official, as do the Appellees in this case, "claims the right to act ‘at 
his pleasure,'"', the judgment must be that "[s uch conduct is 
arbitrary and contrary to public policy or good administration.” Jacobs 
v. Martin, 20 N.J. Super. 531, 90 A.2d 151, 156 (1952). | 


Appellees hint -- without basis in the record -- that professional 
conduct may have had something to do with Appellant's exclusion. The 
short answer is that exclusion cannot rest upon such personal reactions 
but must be grounded upon a rational substantive basis. As was said 


2 the bases now asserted — without any foundation in the record — for the ex- 
clusion of Appellant are uniquely susceptible to subjective whim and caprice. 
That a physician is "personally and professionally less tractable than other 
contemplated members of the Medical Staff" (BA 22) manifestly refers much 
more to subjective reaction than to objective conduct. And even "unpr ofes- 
sional or dishonorable conduct" has been held too vague a standard: 'Unpro- 
fessional or dishonorable conduct,' for which the statute authorizes the revo- 
cation of a license that has been regularly obtained, is not defined by the 
Continued next page 
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in Henderson v. City of Knoxville, 157 Tenn. 477, 9 S.W.2d 697, 698 
(1928): 
"To: empower a manager of a hospital to refuse a 

physician admittance or to expel him, if his conception 

of professional conduct did not comport with his own, 

would be a dangerous thing. A physician would be in 

to-day and out to-morrow, depending upon the whim 

and caprice of the particular individual who happened 

to be manager." 


In addition to a rational substantive basis, procedural due process 
is required before a physician may be excluded from the staff of a 
hospital subject to constitutional standards. 'We conclude that a 
qualified physician admitted to practice in a public hospital acquires 
a species of tenure and cannot be capriciously excluded and thereby 
injured financially and professionally, all without notice and an op- 
portunity to be heard." Alpert v. Board of Governors of City Hospital, 
286 App. Div. 542, 145 N.Y.S.2d 534, 537 (1955). "A regulation for the 
suspension of the right of a duly licensed physician and surgeon re- 
siding in the municipality owning, maintaining and operating a public 
hospital is not reasonable unless provision is made for such notice 
and hearing."" Johnson v. City of Ripon, 259 Wis. 84, 47 N.W.2d 328, 
330 (1951) 


In light of the cases directly in point, the principle is clear that 


constitutional standards prohibit the exclusion of a physician from the 
(Continued from preceding page) 

common law, and the words have no common or generally accepted significa- 
tion. What conduct may be of either kind remains, as before, a mere matter 
of opinion." Czarra v. Board of Medical Supervisors, 25 U.S. App. D.C. 443, 
451 (1905). 


Accord: Rosner v. Eden Township Hospital District, 58 Cal. 2d 592, 375 P.2d 
431, 435 (1962); North Broward Hospital District v. Mizell, __ Fla. __, 148 

So. 2d 1 (1962); Hamilton County Hospital v. Andrews, 227 Ind. 217, 84 N.E. 2d 
469 (1949); Group Health Cooperative v. King County Medical Soc., 39 Wash. 
2d 586, 237 P.2d 737, 780-1 (1951). 
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staff of a hospital subject to those standards unless there is rational 
basis and fair procedure; the exclusion cannot be arbitrary or 
capricious. This principle destroys Appellees’ position. ' Appellees 
merely disregard the principle and the cases directly in point and, 
instead, tender to the Court purportedly analogous cases. 


The analogy Appellees offer as closest to the facts of this case is 
the exclusion by the United States Navy from the Naval Gun Factory of 
a cook employed by a private concessionnaire on the stated ground 
that she was a security risk. This is Cafeteria and Restaurant Work- 
ers' Union v. McElroy, 367 U.S. 886 (1961) ('McElroy" hereinafter), 
upon which Appellees rely principally (BA 20-2). Appellees cite this 
case for their prime position on this issue: "Summary exclusion from 
a single governmental facility has been expressly sustained as con- 
sistent with the Due Process clause of the United States Constitution 
by the Supreme Court” (BA 20). The analogy is patently far- 
fetched. Moreover, as we have seen, the principle cited has been re- 


jected in every case involving the exclusion of a physician from a 


single governmental hospital on a "summary" basis. 


4 
It is perhaps an instructive measure of Appellees' position that they find 
comfort in a case where the asserted basis for exclusion was failure to "meet 
the security requirements of the installation,"" which was a "Gun Factory * * * 
engaged in designing, producing, and inspecting naval ordnance, including the 
development of weapons system of a highly classified nature.” 367 U.S. at 888, 
887. In McElroy "the governmental function * * * was not the power to regu- 
late or license, as lawmaker, an entire trade or profession, or to control an 
entire branch of private business, but, rather as proprietor, to manage the 
internal operation of an important federal military establishment. * * * In that 
proprietary military capacity, the Federal Government, as has been pointed 
out, has traditionally exercised unfettered control." Id. at 896. No military 
capacity can be cited here for the claim of unfettered control. If there is any 
analogy whatever which can be drawn from the dramatically contrasting con- 
texts of the Naval Gun Factory and the WHC, the function being claimed by 
Appellees appears much closer to the power to regulate by statute an entire 
profession rather than a purely proprietary function, for Appellant is sought 
to be excluded solely as a physician and not as a person; only his right to ad- 
mit patients to this particular "private business" has been drawn into question, 
not his right in view of security reasons to enter upon the premises. 
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Indeed, the McElroy case itself does not stand for the proposition 
cited by Appellees. Far from uphelding "summary" -- i.e., arbitrary 
and irrational -- exclusion, the Court in McElroy expressly assumed 
that the plaintiff ''could not constitutionally have been excluded from 
the Gun Factory if the announced grounds for her exclusion had been 
patently arbitrary or discriminatory,"’ and the Court expressly found 
that in fact the reason advanced for her exclusion was * * * entirely 
rational."’ 367 U.S. at 898 (as cited by Appellees themselves at BA 22). 
In this case, there are zo announced grounds and Appellees have ad- 
vanced mo reason on the record for the exclusion. Appellees are 
adamant, indeed, that no Court may inquire into the existence vel non 
of their reasons nor review whether those reasons were rational and 
fair. A fortiori, this cannot possibly be a case where the reason ten- 
dered for the exclusion of Appellant can be held "entirely rational." 
Indeed, as there are no announced grounds, there is no basis for this 
Court to assume that the reasons are not "patently arbitrary or dis- 


criminatory."" The allegations of the complaint allege arbitrary action 
(JA 51, 54, 3); and these allegations are to be credited on the record 
before the Court. For these reasons, the McElroy case, far from 
upholding Appellees, supports Appellant. 


Indeed, Appellees themselves describe McElroy as "[h]olding that 
her presence on the installation, although a privilege rather than a 
Constitutional right, could be terminated by the Government only if 
consistent with due process" (BA 20-1). Appellees' recognition that 
this is the applicable standard is in effect a stipulation that the judg- 
ment of the Court below was in error in its fundamental assumption 
that Appellees need not show compliance with due process require- 
ments. The Court below did not consider whether such requirements 
had been met. The plain truth is that Appellant's right and privilege 
was terminated in this case in contravention of due process. 


Appellees also cite Hayman v. City of Galveston, 273 U.S. 414 
(1927) (""Hayman" hereinafter), but only for a proposition which they 
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admit is of no more than historical interest -- that "the practice of 
medicine in a hospital, even a hospital concededly governmental, has 
not in years past been a right of Constitutional stature but a privilege" 
(Emphasis added) (BA 19). Whether Hayman does or does not stand 
for this historical proposition, the law currently applicable to hospitals 
and other activities in which government is a participant is set forth 

in Burton, Simkins and Eaton. Moreover, if Appellees seek to imply 
that a privilege may be withdrawn summarily and arbitrarily, the 
following stricture from the McElroy case, also pe relied on 
by Appellees, is dispositive: 


"This question cannot be answered by easy asser- 
tion that, because she had no constitutional right to be 
there in the first place, she was not deprived of liberty 
or property by the Superintendent's action. 'One may 
not have a constitutional right to go to Bagdad, but the 
Government may not prohibit one from going there un- 
less by means consonant with due process of law.' Homer 
v. Richmond, 110 U.S. App. D.C. 226, 229, 292 F. ad 719, 
722." 367 U.S. at 894. 


In any event, in Hayman the Court held that "[e }ven seamning that 
the arbitrary exclusion of some physicians would have that legal conse- 
quence [violation of constitutional standards] in the circumstances of 
this case, the selection complained of was based upon a classification 
not arbitrary or unreasonable on its face." 273 U.S. at 417. In this 
case, of course, the arbitrary exclusion of Appellant was based upon 
no reason whatever and was, therefore, on its face both arbitrary and 
unreasonable. 


Both cases principally relied on by Appellees, Hayman and 
McElroy, demonstrate the Supreme Court's assumption and exercise 
of the very jurisdiction which Appellees in this case contend no Court 
should or can have, the jurisdiction to require the exclusionary agency 


to cite the reason for its action and the jurisdiction to review the 
reason given to insure its rationality and fairness. Upon the cases 
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relied on by Appellees, therefore, as well as those cited by Appellant, 
the judgment below must be reversed. 

I THE ADMITTED VIOLATION OF WHC RULES RE- 

QUIRES JUDGMENT FOR APPELLANT. 

Appellees do not attempt to controvert Appellant's demonstration 
that Appellees plainly violated the WHC Rules in their exclusion of 
Appellant (Br 25-8). They concede in effect that the Rules are to be 
interpreted in the light of "custom and practice of long standing" and 
freely concede that all their action, at every step, was taken sub- 
sequent to January 1, 1963 (BA 4-5, 11-2, 32-3). Even at this stage 
of the case, no justification whatever is tendered for the exclusion as 
of January 10, 1963. Appellees assert at one point that Appellant's 
privileges were "suspended" on January 10 (BA 33). If this is true, 
Appellees plainly flouted that portion of Section 4B of the WHC Rules -- 
the portion which Appellees failed to include in their quotation of this 
Rule at BA 31 -- requiring referral of "the question to the Joint Con- 
ference Committee for investigation and report" (BA 9). There is no 
claim that this case was referred, investigated or reported as the 
Rule requires. The amended Complaint alleges none of this was done; 
and it stands uncontradicted in these respects. 


Appellees say at other points in their Brief that the Medical Board 
"recommended against renewal" on January 7, 1963, and concede the 
action was not ratified by the Board of Trustees until February 25, 
1963 (BA 5, 11-2, 32). But the Rule here applicable, Rule 4A, as 
Appellees themselves acxnowledge, "requires the Board of Trustees" 
to take action; and the fact is the Board of Trustees took no action 
until February 25, 1963 (BA 32). 


The fact is Appellees claim Appellant's rights were "terminable 
at will’ by any Board or Committee involved (BA 33). The Rules are 


claimed to be irrelevant to this case; they "are of internal force only, 


the board of trustees being the final authority in interpreting their re- 
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quirements, and the board's interpretation not subject to judicial re- 
view" (BA 11). Toa certain extent this position merely reiterates the 
plea that WHC is so "private" that Courts cannot inquire into any aspect of 
its conduct; and, to this extent, the foregoing discussion suffices. But 
Appellees’ position also appears to derogate the importance of pro- 
cedural due process when ostensibly private groups damage individual 
rights; and the invalidity of this notion merits further discussion. 


Silver v. New York Stock Exchange, 373 U.S. 341 (1963), empha- 
sizes that ostensibly private groups are legally obligated to accord an 
individual procedural due process before curtailing his rights asa 
member or user of the facilities of the group. This case, which Ap- 
pellant denoted as one upon which he was relying principally (Br v), is 
neither discussed nor cited by Appellees in their Brief. In Silver, the 
Court held that "Congress in effecting a scheme of self-regulation 
designed to insure fair dealing cannot be thought to have sanctioned 
and protected self-regulative activity when carried out in a fundamen- 
tally unfair manner."' 373 U.S. at 364. Likewise, in the instant case 
Congress, to the extent it provided in the District of Columbia Code 
that the Board of WHC might regulate its own affairs, cannot be thought 
to have sanctioned and protected such self-government when carried 
out in a fundamentally unfair manner. In contrast with McElroy, which 
held that in its unique circumstances procedural safeguards might not 
be required if the substantive ground cited for the action was rational, 
the Court in Silver, where the action was also sought to be justified on 
"security" grounds, emphasized the crucial importance of procedural 
due process: 


"The principle that a private association's failure to 
afford procedural safeguards may result in the imposition 
of damage liability without inquiry into whether the associa- 
tion's action lacked substantive basis is reflected in many 
state-court decisions resting on various theories of liability. 
[extensive citations omitted] The precedents cited un- 
doubtedly rest on a recognition that the according of, 
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fair procedures is of fundamental significance, that 
serious and irreversible economic injury may result 
from their denial in a context like that of the present 
case, and that a substantive inquiry after the fact cannot 
possibly succeed in accurately ascertaining retrospectively 
what the outcome would have been had the procedural 
safeguards been afforded in the first instance. The 
conditioning of relief for the procedural breach on a 
finding that a concomitant substantive breach occurred 
might well, therefore, result in an ultimate wrongful 
denial of recovery to a party in the position of petitioners 
here." 373 U.S. at 365, n. 18.5 


The principle of liability for unfair procedure is thus the signifi- 
cant teaching of Silver. The crucial inquiries are the power exercised 
by the private group and the injury to the individual. The practical 
facts -- not the legal description -- are decisive. 


The injury to Appellant is excluding him and his patients from the 
"assistance in diagnosis and treatment of private patients, the hospital 
nursing, technical, and administrative staffs, laboratory facilities and 
equipment of all descriptions, hospital medical libraries, an ambulance 
service, and numerous other conveniences incident to modern medical 
care" unique to WHC (BA 4). What Appellant stated in his principal 
Brief after a discussion of Silver stands now in effect stipulated in the 


absence of any answer or disagreement by Appellees: "Certainly the 


Judicial review will enforce fair procedure whether or not the private group 
has procedural rules. For example, in the context of labor unions (unincor- 
porated associations), "the law insures to every member of a union a fair 
trial, not only in accordance with the constitution and bylaws of the union, but 
also with the demands of fair play. It seems well settled that where an asso- 
ciation's rules are silent with respect to the matter, the law implies or im- 
poses the fundamental requirements of due process, such as notice and hear- 
ing, and insists upon some form of judicial proceedings being employed before 
a member be expelled or suspended. In this situation the only question with 
which a court is concerned is whether the procedure resorted to was an hon- 
est, fair, and reasonable one." Annot., Unfair or Defective Proceeding of 
Labor Union in Expelling, Suspending or Fining Member as Ground for Judi- 
cial Interference, 21 A.L.R. 2d 1397, 1410-1 (1952). 
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right of a physician to admit his patient to a particular hospital is as 
valuable as the rights noted by the Supreme Court [in Silver], and as 
eligible and worthy of legal protection" (Br 32). Far from denying 
this, Appellees expressly declare that Appellant has an "interest in 
protecting his pride and prestige and a minimal economic interest 
represented in permission to practice medicine in the Washington 
Hospital Center" and that access to WHC will provide Appellant with 
"access to the hospital's costly investment in equipment and personnel" 
which will be of material benefit to him in the treating of patients (BA 
38; see also BA 4). : 


Although Appellees imply a plaintiff must have some sort of con- 
tractual or property right as a condition to a successful suit to require 
an organization to comply with its own procedural rules, the law is 
clearly to the contrary in this jurisdiction. As this Court stated in 
Berrien v. Pollitzer, 83 U.S. App. D.C. 23, 165 F.2d 21, 23 (1947): 


"A plaintiff expelled from a corporation or associa- 
tion not organized for profit need not show that he has 
even a nominal property interest to protect. Fifty years 
ago this court recognized that if a member of an incorpo- 
rated club were expelled without a ‘regularly conducted’ 
trial, on due notice, by 'constituted corporated authorities," 
and a 'judgment arrived at * * * in good faith,' specific 
relief could be granted. Relief was denied solely because 
the club had met those requirements. The case contains 
no Suggestion that a property right is necessary."'® 


The case referred to by this Court is De Yturbide v. Metropolitan Club, 11 U.S. 
App. D.C. 180 (1897). In contrast with the treatment accorded Appellant in the 
instant case as a member of WHC's medical staff, the plaintiff in that case was 
"fully informed of the nature of the charge" against him, and in fact admitted 
its truth. Id. at 196. It was held that the Courts can and should intervene 
"where it is made clearly to appear that such determination was ultra vires, 
or made contrary to good faith. " Id. at 197. Authority was cited for the pro- 
position that there should be judicial review and action when it is shown "ei- 
ther that the rules were contrary to natural justice, or that what was aone was 
contrary to the rules, or that there had been mala fides in arriving at the deci- 
Continued on next page 
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In the Berrien case, it was "immaterial to the court's jurisdiction 
whether [plaintiff] has been expelled from membership or merely ex- 
cluded from a member's essential privilege of using the Party's quar- 
ters." 165 F.2d at 23. In this case, it is similarly immaterial to the 
Court's jurisdiction whether Appellant has been expelled or suspended 
from membership on the WHC courtesy medical staff or merely ex- 
cluded from a member's essential privilege of using the WHC quarters 
and facilities for treating his patients. 


Appellees assert that there was no consideration by Appellant for 
his staff privileges. But the patent reality is that the relationship be- 
tween WHC and its courtesy medical staff is a reciprocal one.' Inas- 
much as the very business of a hospital is serving physicians and 
patients, WHC would not nave any reason to exist if it had no staff of 
physicians who would admit their patients to WHC. WHC, of course, 
receives the fees which those patients pay. Additionally, WHC estab- 


(Continued from preceding page) 

sion." Id. at 197-8. Appellant has demonstrated that the lack of procedural 
fairness visited upon him was contrary to natural, democratic justice; was 
contrary to the WHC Rules; and on this record, may in fact, and does in law, 
reflect mala fides. 


Appellees have inadvertently emphasized that there is a mutuality of benefit in 
the relationship between Appellant and WHC. The ultimate derogation in legal 
epithets which Appellees conceive is to invoke the "concept of the hospital as a 
host extending a conditional and revocable invitation” (BA 31), thus rendering 
Appellant an invitee. But this very epithet demonstrates the mutuality, for in 
this jurisdiction the "mutual advantage" criterion separates invitees from less 
protected categories of persons; the test is whether the owner of the property 
or equipment "receives benefit or advantage from the permitted use by ano- 
ther." Arthur v. Standard Engineering Co., 89 U.S. App. D.C. 399, 193 F.2d 
903, 907 (1951). "Where the privilege of user exists for the common interest 
or mutual advantage * * * the courts have found a case of invitation. If that 
privilege exists for the mere convenience or benefit of the party relying upon 
and using it, we see a case of license." Lord v. Lencshive House, Ltd., 106 
U.S. App. D.C. 328, 272 F.2d 557, 561 (1959). To acknowledge that Appellant 
had at least the status of an invitee is thus to admit that WHC received benefit 
and advantage from Appellant's use of its facilities, and that the common inter- 
est of Appellant and WHC was served by his having and utilizing the WHC cour- 
tesy medical staff membership. 
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lishes and augments its reputation and standing as a hospital only as 

a consequence of its providing excellent facilities and services to those 
patients. Moreover, the Rules which WHC imposes upon its staff 
physicians serve WHC's own purposes. WHC requires its staff physi- 
cians to maintain medical records of the content and in the form which 
WHC prescribes (App. 1-3). WHC maintains a Medical Records Com- 
mittee which is charged with the duty of reviewing the medical records 
of all discharged patients: "It shall report to the Medical Board the 
names of all physicians who are delinquent in the satisfactory comple- 
tion of hospital records. It shall invoke against such delinquents the 
procedure prescribed in the Rules and Regulations of the Medical Staff 
and shall report in writing such action to the Medical Board at its next 
regular meeting" (App. 4), The Rules provide also that the "granting 
of privileges shall require that all physicians cooperate with the teach- 
ing program of the hospital to the fullest extent compatible with good 
patient care" (App. 3). Further, when a case treated by a member 
of the courtesy staff is selected to be presented at a meeting of the 
active medical staff, the member of the courtesy staff "shall be noti- 
fied and shall be required to attend this particular meeting under 
penalty of forfeiting courtesy privileges" (App. 4). These Rules 
reflect purposes and benefits flowing to WHC -- Appellees have re- 
ceived and do receive advantages and considerations from maintaining 
a courtesy medical staff and from each physician on that staff, and 
from administering the Rules applicable to that staff rationally and 
fairly. WHC is thus legally bound, under Appellees’ own legal reason- 
ing, to comply with its Rules. 


In any event, it ill lies upon the lips of Appellees, xe in this liti- 
gation are attaching great significance to their purported power to 
terminate Appellant's right to WHC courtesy medical staff privileges, 
now to suggest that this right cannot be of such significance as to call 
for judicial vindication. 
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Furthermore, there isapublic interest pertinent to this case. The 
right of a citizen to select his own physician is a basic and significant 
right. This right is destroyed, for no rational purpose, when a 
physician is excluded from a hospital staff arbitrarily and capricious- 
ly. The right to enjoy the unique service of WHC is a right which 
inheres in Appellant's actual and potential patients, as well as Ap- 
pellant himself. Whether Appellant enjoys staff privileges at other 
hospitals and how valuable or relatively inadequate these rights may 
be are questions having nothing whatever to do with this case. 


The manifest public interest is reflected in the statutory regula- 
tion of hospitals cited by Appellees (BA 7). Appellees urge that this 
statutory regulation permits them to manage the hospital without re- 
gard to their own rules (BA i, 11, 30-1). But the very fact that this 
public regulation exists is cogent demonstration of jurisdiction in the 
Courts to require Appellees to comply with their own rules. Ostens- 
ibly private corporations or institutions have been held subject to con- 


stitutional standards on the very ground that they were exercising 
powers conveyed by statute. Steele v. Louisville & Ae Co., 323 U.S. 
192 (1944). Silver v. New York Stock Exchange, supra. 


Moreover, whether or not Appellees were required by statute to 
have established rules for the WHC medical staff in the first instance, 
they must now adhere to the Rules which they have in fact established. 
United States ex rel. Accardi v. Siauginessy, 347 U.S. 260 (1954); 
Service v. Dulles, 354 U.S. 363 (1957); Vitarelli v. Seaton, 359 U.S. 

535 (1959). Accordingly, the judgment below must be reversed because 
of Appellees' admitted failure to comply with their own procedural 
rules. 


The cases cited at Br 15, n. 6, are also in accord with this principle. 


Il. APPELLEES' ANSWER ON THE ANTITRUST ND 
CONSPIRACY ISSUE IS INADEQUATE 


On the antitrust issue Appellant relied in principal part upon Lo- 
rain Journal v. United States, 342 U.S. 143 (1951). Appellees attempt to 
distinguish this case by asserting that the "defendants were independ- 
ently found guilty without the necessity of collective participation," but 
there is no citation for this statement (BA 35). The fact is that a read- 
ing of the case demonstrates that all the findings were upon the basis of 
conspiracy or collective action. In short, Lorain Journal is sufficient 
answer to appellees on this point. 


Appellees also rely upon the justification for their actions (BA 38). 
Their reliance is patently invalid for the reasons discussed above. 
Furthermore, the issue of justification under the circumstances in this 
case would appear to be one of fact requiring a trial. 


Apart from the role of WHC in the conspiracy alleged, an issue 
presented in this case is that the individual defendants themselves, for 


their own purposes and independently of WHC, may have violated the 
Antitrust laws and conspired to injure Appellant. Appellant is entitled 
to a trial of this issue. 


CONCLUSION 


For the reasons set forth herein and upon the Briefs and the rec- 
ord in this cause, it is respectfully requested that this Court reverse 
the decision of the Court below with instructions to enter a judgment 
for Appellant on Count One and to remand with appropriate instructions 
for a trial with respect to Counts Two and Three. 


Respectfully submitted, 


ALAN Y. COLE 
ISAAC N. GRONER 
1730 K Street, N. W. 
Washington, D. C. 20006 
Attorneys for Appellant 


COLE and GRONER 
Of Counsel 
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APPENDIX 


A. Rules and Regulations of the Medical Staff, Washington Hospital 
Center. 


(p. 18) 
"Il, PATIENTS' RECORDS 


Admission Note 

An admission note shall be written, except for patients 
in active labor, by the attending physician and shall 
include sufficient data to justify the diagnosis and 
warrant the treatment. | 


When the attending physician writes his own history 
and physical examination an admission note is not 
required. 


History and Physical 
(1) A complete history and physical examination | 


shall in all cases be written within 24 hours © 
after admission of the patient. 


(2) When history and physical examination are not 
recorded before the tin.e stated for operation, 
the operation shall be cancelled unless the at- 
tending surgeon states in writing that such de- 
lay would constitute a hazard to the patient. 


Physicians' Responsibility for Parts of Records | 
The attending physician shall be held responsible : 


for the preparation of a complete medical record 
for each patient even though most parts of the 

record shall be done by others. This record shall 
include identification data; complaint; personal | 
history; family history; history of present illness; 
physical examination; special reports, such as 

consultations, clinical laboratory, X-ray, and 
others; provisional diagnosis; medical or surgical 
treatment; operative report; pathological findings; 
progress notes; final diagnosis; condition on dis- | 
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charge; and autopsy report when available. A 
summary of the record should be recorded by a 
member of the House Staff, preferably a Resident. 


No medical record shall be filed until it is complete 
except on orders of the Medical Records Committee. 


Discharge Order 
Patients shall be discharged on written order of 


the attending physician, or by telephone order as 
provided in Section V, paragraph a. The attending 
physician shall see that the record is complete, 
state his final diagnosis and sign the record. 


Completion of Record 
It shall be a hard and fast rule that all parts of 


the medical record for which the attending physi- 
cian is responsible (see Rule c. above) be com- 
pleted by the last day of the month following the 
month in which the patient is discharged, otherwise 
the admis- 


(p. 19) 
sion privileges of the responsible physician will be 
suspended until the record or records in question 
are completed in a satisfactory manner. 


On the 10th day of each month the Medical Record 
Librarian will notify each physician by mail indi- 
cating the records he has incomplete for the pre- 
ceding month. If the records have not been 
completed by the 20th of the month (after the month 
in which the discharge occurred), the physician will 
be sent a letter by registered mail stating that if 
such records are not completed by the last day of 
that month his admission privileges will be 
suspended. 


No exception shall be made except for extenuating 
circumstances, evidence of which must be presented 
to and acted upon by the Chairman of the Department. 
In all cases where surgery has been performed the 
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operative report must be dictated within seven days 
after the operation. Failure to do this will be re- 
ported to the chairman of the appropriate eericat 
department for appropriate action. 


Records — Property of Hospital 
All records are the property of the hospital and 


shall not be taken away without the permission of 
the Administrator, or his delegate. 


Availability of Records 
In case of re-admission of a patient, all previous 


records shall be available for the use of the attend- 
ing physician; this shall apply whether the patient 
be staff or private and whether he be attended by 
the same physician or by another. 


Record for Short-stay Patient 
For patients whose hospital stay is 48 hours or | 


less, an abbreviated record form may be used." 
Bylaws, the Medical Staff, the Washington Hospital Center 
1k ek (p. 3) 
Section 5. Granting of Hospital Privileges 


* ok Ok (p. 4) 


The granting of privileges shall require that all. 
physicians cooperate with the teaching program ; 
of the hospital to the fullest extent compatible 
with good patient care. 


* ke (p. 5) 
ARTICLE IV. DIVISIONS OF THE MEDICAL STAFF 


* Ok (p. 6) 


COURTESY STAFF. This staff shall consist of ' 
members of the medical and dental professions 
who have been duly accredited to attend private | 
patients in the hospital. They shall not be required 
to attend regular staff conferences, but when a case 
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treated by such a member of the Courtesy Staff is 
to be presented at a meeting of the Medical Staff, 
this member shall be notified and shall be re- 
quired to attend this particular meeting under 
penalty of forfeiting courtesy privileges. 


*x KOK . (p. 10) 
ARTICLE VIII. STANDING COMMITTEES 
* KOK (p. 11) 


THE MEDICAL RECORDS COMMITTEE shall 
consist of not less than three nor more than seven 
members of the Active Medical Staff and shall 
meet at least once a month for the purpose of 
reviewing the medical records of all patients 
discharged from the hospital. The senior resi- 
dents shall be ex-officio members of this com- 
mittee. It shall report to the Medical Board the 
names of all physicians who are delinquent in the 
satisfactory completion of hospital records. It 
shall invoke against such delinquents the proce- 
dure prescribedinthe Rules and Regulations of 
the Medical Staff and shall report in writing such 
action to the Medical Board at its next regular 
meeting. The Medical Records Librarian shall 
serve as secretary of this committee." 


